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|. DRAFT AGREEMENT ON THE ACCESSION OF THE EUROPEAN UNION
TO THE CONVENTION FOR THE PROTECTION OF HUMAN RIGHT S AND
FUNDAMENTAL FREEDOMS

Preamble

The High Contracting Parties to the Conventiontf@ Protection of Human Rights and
Fundamental Freedoms, signed at Rome on 4 Noveb35€r (hereinafter referred to as
“the Convention”), being member States of the Cduot Europe, and the European
Union,

Having regard to Article 59, paragraph 2, of then@mtion,

Considering that the European Union is founded e respect for human rights and
fundamental freedoms,

Considering that the accession of the European rUtaothe Convention will enhance
coherence in human rights protection in Europe,

Considering, in particular, that the individual gl have the right to submit the acts,
measures or omissions of the European Union toegternal control of the European
Court of Human Rights (hereinafter referred totag ‘Court”),

Considering that, having regard to the specificalegrder of the European Union, its
accession requires certain adjustments to the @biovesystem to be made by common
agreement,

Have agreed as follows:

Article 1 — Scope of the accession and amendments Article 59 of the
Convention

1. The European Union hereby accedes to the Coowertb the Protocol to the
Convention and to Protocol No. 6 to the Convention.

2. Article 59, paragraph 2 of the Convention shalbmended to read as follows:

“2. a. The European Union may accede to this Camwerand the Protocols
thereto. Accession of the European Union to thetdeods shall be governed,
mutatis mutandis, by Article 6 of the Protocol, Article 7 of ProtdNo. 4, Article
7 to 9 of Protocol No. 6, Article 8 to 10 of ProvbdNo. 7, Articles 4 to 6 of
Protocol No. 12 and Article 6 to 8 of Protocol N@&.

b. The status of the European Union as a High iGotmg Party to the
Convention and the Protocols thereto shall be éurtiefined in the Agreement on
the Accession of the European Union to the Conwanfor the Protection of
Human Rights and Fundamental Freedoms.
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C. Accession to the Convention and the Protodwseto shall impose on the
European Union obligations with regard only to aoteasures or omissions of its
institutions, bodies, offices or agencies, or ofspas acting on their behalf.
Nothing in the Convention or the Protocols thershall require the European
Union to perform an act or adopt a measure for witihas no competence under
European Union law.

d. Where any of the terms “State”, “State Part$tates” or “States Parties”
appear in Article 10, paragraph 1 and in Article B#fticles 1 and 2 of the

Protocol, Article 2 of Protocol No. 4, Article 2 @érArticle 6 of Protocol No. 6,

Articles 3, 4, 5 and 7 of Protocol No. 7, ArticleoBProtocol No. 12, and Article 5
of Protocol No. 13, they shall be understood asrriefg also to the European
Union.

e. Where any of the terms “national security”,tiomal law”, “national laws”,
“national authority”, “life of the nation”, “couryf, “administration of the State”,
“territorial integrity”, “territory of a State” ofdomestic” appear in Articles 5, 6, 7,
8, 10, 11, 12, 13, 15 and 35, in Article 2 of PomioNo. 4 and in Article 1 of
Protocol No. 7, they shall be understood as rejailso,mutatis mutandis, to the

European Union.”

Article 59, Paragraph 5 of the Convention shalamended to read as follows:
“B. The Secretary General of the Council of Eurspall notify all the Council
of Europe member States and the European Unioheokntry into force of the
Convention, the names of the High Contracting Bartwho have ratified it or
acceded to it, and the deposit of all instrumeitsatification or accession which
may be effected subsequently.”

Article 2 — Reservations to the Convention and itProtocols

The European Union may, when signing or expngsegs consent to be bound by

the provisions of this Agreement in accordance withicle 10, make reservations to the
Convention and to the Protocol in accordance witlicke 57 of the Convention.

2.

Article 57, Paragraph 1 of the Convention shalamended to read as follows:

“1. Any State may, when signing this Convention wanen depositing its
instrument of ratification, make a reservationespect of any particular provision
of the Convention to the extent that any law therorce in its territory is not in
conformity with the provision. The European Uniomynwhen acceding to this
Convention, make a reservation in respect of angiqodar provision of the
Convention to the extent that any law of the EuampEnion then in force is not in
conformity with the provision. Reservations of angeal character shall not be
permitted under this Article.”
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Article 3 — Co-respondent mechanism
1. Article 36 of the Convention shall be amendgdodlows:

a. The heading of Article 36 shall be amendectalras follows: “Third party
intervention and co-respondent”.

b. The following paragraph shall be added at titead Article 36 :

“4, The European Union or a member State of th@fean Union may
become a co-respondent to proceedings by decididheoCourt in the
circumstances set out in the Agreement on the Acmef the European
Union to the European Convention for the Protectbrluman Rights and
Fundamental Freedoms. A co-respondent is a partyhéo case. The
admissibility of an application shall be assessathout regard to the
participation of a co-respondent in the proceedings

2. Where an application is directed against onemore member States of the
European Union, the European Union may become r@asqmendent to the proceedings in
respect of an alleged violation notified by the @alit appears that such allegation calls
into question the compatibility with the Conventioights at issue of a provision of
European Union lawnotably where that violation could have been awbidaly by
disregarding an obligation under European Union law

3. Where an application is directed against theogean Union, the European Union
member States may become co-respondents to theealiogs in respect of an alleged
violation notified by the Court if it appears theuch allegation calls into question the
compatibility with the Convention rights at issueagprovision of the Treaty on European
Union, the Treaty on the Functioning of the EurapBaion or any other provision having

the same legal value pursuant to those instrumewtsbly where that violation could

have been avoided only by disregarding an obligatinder those instruments.

4. Where an application is directed against andied to both the European Union
and one or more of its member States the statasyfespondent may be changed to that
of a co-respondent, if the conditions in paragramm paragraph 3 are met.

5. A High Contracting Party shall become a co-reslent only at its own request and
by decision of the Court. The Court shall seekviegvs of all parties to the proceedings.
When deciding on such request the Court shall asshsther, in the light of the reasons
given by the High Contracting Party concerned,sitplausible that the conditions in
paragraph 2 or paragraph 3 are met.

6. In proceedings to which the European Uniorcasrespondent, if the Court of
Justice of the European Union has not yet assébhsetbmpatibility with the Convention
rights at issue of the provision of European Unlaw as under paragraph 2, then
sufficient time shall be afforded for the CourtJfstice of the European Union to make
such an assessment and thereafter for the pastiesite observations to the Court. The
European Union shall ensure that such assessmeraide quickly so that the proceedings
before the Court are not unduly delayed. This payay shall not affect the powers of the
Court.
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7. The respondent and the co-respondent shallaagpetly in the proceedings
before the Court.

8. The present Article shall apply to applicatisubmitted from the date of entry
into force of this Agreement.

Article 4 — Inter-Party cases

1. The first sentence of Article 29, paragraph thefConvention shall be amended to
read as follows:

“A Chamber shall decide on the admissibility anditeeof inter-Party applications
submitted under Article 33”.

2. The heading of Article 33 of the Convention sbalamended to read as follows:

“Article 33 - Inter-Party cases”.

Article 5 — Interpretation of Articles 35 and 55 ofthe Convention

Proceedings before the Court of Justice of the ji@an Union shall be understood as
constituting neither procedures of internationalestigation or settlement within the
meaning of Article 35, paragraph 2, letter b of tbenvention, nor means of dispute
settlement within the meaning of Article 55 of tBenvention.

Article 6 - Election of judges

1. A delegation of the European Parliament shalkhtitled to participate, with the
right to vote, in the sittings of the Parliamentakgsembly of the Council of Europe
whenever the Assembly exercises its functions edlab the election of judges in
accordance with Article 22 of the Convention. Thember of representatives of the
European Parliament shall be the same as the highesber of representatives to which
any State is entitled under Article 26 of the Statf the Council of Europe.

2. The modalities of the participation of represéimes of the European Parliament in
the sittings of the Parliamentary Assembly of theu@xil of Europe and its relevant
bodies shall be defined by the Parliamentary As$gemb the Council of Europe, Iin
cooperation with the European Parliament.

Article 7 - Participation of the European Union inthe Committee of Ministers
of the Council of Europe

1. The European Union shall be entitled to paréitgpn the Committee of Ministers,
with the right to vote, when the latter takes decis:
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a. under Article 26, paragraph 2, Article 39, paratyrdpArticle 46, paragraphs 2
to 5 or Article 47 of the Convention;

b. regarding the adoption of protocols to the Conwamti

c. regarding the adoption or implementation of anyeotinstrument or text
addressed to the Court or to all High ContractiagiiBs to the Convention, or
relating to the functions exercised by virtue ok tiConvention by the
Committee of Ministers or the Parliamentary Assgmof the Council of
Europe.

2. The exercise of the right to vote by the EuropEmion and its member States
shall not prejudice the effective exercise by tlenGittee of Ministers of its supervisory
functions under Articles 39 and 46 of the Conventim particular, the following shall

apply.

a. Where the Committee of Ministers supervises théldugént of obligations
either by the European Union alone, or by the EeaopJnion and one or more
of its member States jointly, it derives from ther&pean Union treaties that
the European Union and its member States expresisigms and vote in a
coordinated manner. The rules of the Committee ahidéers for the
supervision of the execution of judgments and #mms$ of friendly settlements
shall be adapted to ensure that the Committee ofshdirs effectively exercises
its functions in those circumstances.

b. Where the Committee of Ministers otherwise supessishe fulfilment of
obligations by a member State of the European Unlwe European Union is
precluded for reasons pertaining to its internghleorder from expressing a
position or exercising its right to vote. The Eugap Union treaties do not
oblige the member States of the European Unioxpoess positions or to vote
in a coordinated manner.

c. Where the Committee of Ministers supervises thlfugnt of obligations by a
High Contracting Party other than the European bWrmo a member State of
the European Union, the European Union treatiematooblige the member
States of the European Union to express positiorts gote in a coordinated
manner, even if the European Union expresses i@ or exercises its right
to vote.

Article 8 — Participation of the European Union inthe expenditure related to
the Convention

1. The European Union shall pay an annual canticoh dedicated to the expenditure
related to the functioning of the Convention. Tamnual contribution shall be in addition
to contributions made by the other High Contracttagties. Its amount shall be equal to
34% of the highest amount contributed in the presigear by any State to the Ordinary
Budget of the Council of Europe.

2. a. If the amount dedicated within the Ordin&ydget of the Council of
Europe to the expenditure related to the functigrohthe Convention, expressed
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as a proportion of the Ordinary Budget itself, @®$ in each of two consecutive
years by more than 2,5 percentage points from éneeptage in paragraph 1, the
Council of Europe and the European Union shall, dgyeement, amend the
percentage in paragraph 1 to reflect this new ptapo

b. For the purpose of this article, no accountl ffgataken of:

C.

a decrease in absolute terms of the amount dedicatéhin
the Ordinary Budget of the Council of Europe to ¢éixpenditure related
to the functioning of the Conventi@s compared
to the year preceding that in which the Europeaiotyhecomes a party
to the Convention;

an increase in themount dedicated within the Ordinary Budget of the
Council of Europe to the expenditure related to fthrectioning of the
Convention, expressed as a proportion of the OrdiBadget itself,
where this results from a decrease in absolutestarhthe Ordinary
Budget and either no change or a decrease in dbstdums of the
amount dedicated within it to the expenditure eglatio the functioning
of the Convention.

The percentage that results from an amendnmetgrisubparagraph a) may

itself later be amended in accordance with thisgeaph.

3. For the purpose of this Article, the expenditeelated to the functioning of the
Convention comprises the total expenditure on:

a. the Court,

b. the supervision of the execution of judgments ef@ourt, and

c. the functioning, when performing functions undee t@onvention, of the
Committee of Ministers, the Parliamentary Assemblyd the Secretary
General of the Council of Europe,

increased by 15% to reflect related administrativerhead costs.

4. Practical arrangements for the implementatibthis Article may be determined
by agreement between the Council of Europe ané&tinepean Union.

Article 9 — Relations with other Agreements

1. The European Union shall respect the provisains

a. Articles 1 to 6 of the European Agreement relatimd?ersons Participating in
Proceedings of the European Court of Human Rights Blarch 1996 (ETS
No. 161);

b. Articles 1 to 19 of the General Agreement on Peyds and Immunities of the
Council of Europe of 2 September 1949 and Arti@de 6 of its Protocol of 6
November 1952 (ETS No. 002 and 010), in so farhay &re relevant to the
operation of the Convention; and
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c. Articles 1 to 6 of the Sixth Protocol to the Gehekgreement on Privileges
and Immunities of the Council of Europe of 5 Mald&96 (ETS No. 162).

2. For the purpose of the application of the Agreets and Protocols referred to in
paragraph 1, the Contracting Parties to each on tsieall treat the European Union as if it
were a Contracting Party to that Agreement or Raito

3. The European Union shall be consulted beforefAgrgement or Protocol referred
to in paragraph 1 is amended.

4. With respect to the Agreements and Protocolermed to in paragraph 1, the
Secretary General of the Council of Europe shéaifynthe European Union of:
a. any signature;
b. the deposit of any instrument of ratification, gueace or approval,
c. any date of entry into force in accordance withriflevant provisions of those
Agreements and Protocols; and
d. any other act, notification or communication reigtio those Agreements and
Protocols.

Article 10 — Signature and entry into force

1. The High Contracting Parties to the Conwentat the date of the opening for
signature of this Agreement and the European Umiaty express their consent to be
bound by :

a. signature without reservation as to ratificatiocgeptance or approval, or

b. signature with reservation as to ratification, gtaace or approval, followed
by ratification, acceptance or approval.

2. Instruments of ratification, acceptanceapproval shall be deposited with the
Secretary General of the Council of Europe.

3. This Agreement shall enter into force on thetfday of the month following the
expiration of a period of three months after thieas which all High Contracting Parties to
the Convention mentioned in paragraph 1 and thedg&an Union have expressed their
consent to be bound by the Agreement in accordaitbethe provisions of the preceding
paragraphs.

4. The European Union shall become a party to thevéntion, to the Protocol to the
Convention and to Protocol No. 6 to the Conventibthe date of entry into force of this
Agreement.

Article 11 — Reservations

No reservation may be made in respect of the piangsof this Agreement.
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Article 12 — Notifications

The Secretary General of the Council of Europel stalfy the European Union and the
member States of the Council of Europe of:

a. any signature without reservation in respect offication, acceptance or
approval;

b. any signature with reservation in respect of rediiion, acceptance or
approval;

the deposit of any instrument of ratification, guieace or approval;
the date of entry into force of this Agreementaca@dance with Article 10;
e. any other act, notification or communication reigtto this Agreement.

In witness whereof the undersigned, being duly @gkd thereto, have signed this
Agreement.

Done at ............. the ............ , in Englésid in French, both texts being equally authentic,
in a single copy which shall be deposited in thehizes of the Council of Europe. The
Secretary General of the Council of Europe shafigmit certified copies to each member
State of the Council of Europe and to the Europgaion.



CDDH-UE (2011)16prov

Il. DRAFT RULE TO BE ADDED TO THE RULES OF THE COMM ITTEE OF
MINISTERS FOR THE SUPERVISION OF THE EXECUTION OF J UDGMENTS
AND OF THE TERMS OF FRIENDLY SETTLEMENTS

Rule 18 — Judgments and friendly settlements in cas to which the European
Union is a party

Where the Committee of Ministers supervises théldugnt of obligations either by the
European Union alone, or by the European Union@ralor more of its member States
jointly, the High Contracting Parties shall:

a) without prejudice to the provisions under subageaphs b and c, consider
decisions by the Committee of Ministers as adopiec& simple majority of the
representatives entitled to sit on the Committeebehalf of those High Contracting
Parties that are not member States of the Eurdgeam is in favour;

b) consider decisions by the Committee of Ministarder Rules 10 and 11 as
adopted if two thirds of the representatives esditio sit on the Committee on behalf of
those High Contracting Parties that are not mensbates of the European Union are in
favour; and

C) consider decisions by the Committee of Ministerder Rule 17 as adopted
if, in addition to the majority set out in Articl20.d of the Statute of the Council of
Europe, a simple majority of the representativestiog a vote on behalf of those High
Contracting Parties that are not member StatdseoEtiropean Union is in favour.

10
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[ll. DRAFT EXPLANATORY REPORT TO THE AGREEMENT ON T HE
ACCESSION OF THE EUROPEAN UNION TO THE CONVENTION F OR THE
PROTECTION OF HUMAN RIGHTS AND FUNDAMENTAL FREEDOMS

Introduction

1. The accession of the European Union (hereinaéerred to as “the EU”) to the
Convention for the Protection of Human Rights amtdamental Freedoms, signed at Rome on
4 November 1950 (hereinafter referred to as “th@év@ation”) constitutes a major step in the
development of the protection of human rights indpe.

2. Discussed since the late 1970s, the accessicammea legal obligation under the the
Treaty on European Union when the Treaty of Lisloame into force on 1 December 2009.
Pursuant to Article 6, paragraph 2 of the TreatyEanopean Union, “[tlhe Union shall accede to
the [Convention]. Such accession shall not affeet tynion's competences as defined in the
Treaties”. Protocol No. 8 to the Treaty of Lisbat eut a number of further requirements for the
conclusion of the accession agreement. ProtocollMdo the Convention, which was adopted in
2004 and which entered into force on 1 June 20h@naled Article 59 of the Convention to allow
the EU to accede to it.

I. Need for an accession agreement

3. The above provisions, although necessary, weteufficient to allow for an immediate
accession of the EU. The Convention, as amendd@rtipcols Nos. 11 and 14, was drafted to
apply only to Contracting Parties who are also mem3iates of the Council of Europe. As the EU
is neither a State nor a member of the Councilwbpe, and has its own specific legal system, its
accession requires certain adaptations to the @oievesystem. These include: amendments to
provisions of the Convention to ensure that it apes effectively with the participation of the EU;
supplementary interpretative provisions; adaptatiohthe procedure before the European Court
of Human Rights (hereinafter referred to as “then€® to take into account the characteristics of
the legal order of the EU, in particular the speci€lationship between an EU member State’'s
legal order and that of the EU itself; and othethtécal and administrative issues not directly
pertaining to the text of the Convention, but fdrieh a legal basis is required.

4, It is therefore necessary to establish, by commagreement between the EU and the
current High Contracting Parties to the Conventidime conditions of accession and the
adjustments to be made to the Convention system.

5. As a result of the accession, the acts, measmg®missions of the EU, like every other
High Contracting Party, will be subject to the ertd control exercised by the Court in the light of
the rights guaranteed under the Convention. Thil ithe more important since the EU member
States have transferred substantial powers to theAE the same time, the competence of the
Court to assess the conformity of EU law with thevgsions of the Convention will not prejudice
the principle of the autonomous interpretationhef EU law.

6. The EU is founded on the respect for fundamenggits, the observance of which is
ensured by the Court of Justice of the EuropeamiJ(iereinafter referred to as “the CJEU”) as
well as by the courts of the EU member States;ssioe of the EU to the Convention will further
enhance the coherence of the judicial protectidmuofian rights in Europe.

7. As general principles, the Accession Agreenaémis to preserve the equal rights of all
individuals under the Convention, the rights of laygmts in the Convention procedures, and the
equality of all High Contracting Parties. The catreontrol mechanism of the Convention should,
as far as possible, be preserved and applied tBUhe the same way as to other High Contracting

11
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Parties, by making only those adaptations thastiely necessary. The EU should, as a matter of
principle, accede to the Convention on an equdlrfgavith the other Contracting Parties, i.e. with
the same rights and obligations. It was howevenaakedged that, because the EU is not a State,
some adaptations would be necessary. It is alserstabd that the existing rights aobligations

of the States Parties to the Convention, wheth@obmembers of the European Union, should be
unaffected by the accession, and that the distabubf competences between the EU and its
member States and between the EU institutions bhalkspected.

II. Principal stages in the preparation of the Accasion Agreement

8. Before the elaboration of this Agreement, theeasion of the EU to the Convention had
been debated on several occasions.

9. The Steering Committee for Human Rights (CDDHppted at its 53 meeting in June
2002 a studyof the legal and technical issues that would havee addressed by the Council of
Europe in the event of possible accession by theditle Convention, which it transmitted to the
EU Convention convened following the Laeken Dedlaraof the European Council (December
2001) in order to consider the key issues arisorgtie EU's future development with a view to
assisting future political decision-making aboutlsaccession.

10. When drafting Protocol No.14 to the Conventior2004, the High Contracting Parties
decided to add a new paragraph to Article 59 of @mmvention providing for the possible
accession of the EU. It was however noted everhatt time that further modifications to the
Convention were necessary to make such accessisibfw from a legal and technical point of
view?. Such modifications could be made either in anratfimg protocol to the Convention, or in
an accession treaty between the EU and the Statéssto the Convention.

11. The entry into force of the Treaty of LisbonDecember 2009 and of Protocol No. 14 to
the Convention in June 2010 created the necessgay preconditions for the accession.

12. The Committee of Ministers’ deputies adoptethatr 108%' meeting (26 May 2010) ad
hoc terms of reference for the CDDH to elaborate;d-operation with representatives of the EU,
a legal instrument, or instruments, setting outrttoelalities of accession of the European Union to
the European Convention on Human Rights, includm@articipation in the Convention system
On the EU side, the Council of the EU adopted odude 2010 a Decision authorising the
European Commission to negotiate an agreemerndédet) to accede to the Convention.

13. The CDDH entrusted this task to an informalugraf 14 members (7 coming from
member States of the EU and 7 coming from non-mer8kses of the EU), chosen on the basis
of their expertise. This informal working group (DB-UE) held in total eight working meetings
with the European Commission, reporting reguladytie CDDH on the progress and on the
outstanding issues. In the context of these mestthg informal group also held two exchanges of
views with representatives of civil society, whautarly submitted comments on the working
documents.

14. In the context of the regular meetings whicketglace between the two courts,
delegations from the Court and the CJEU discuseeliralanuary 2011 the accession of the EU to
the Convention, and in particular the questionhaf possible prior involvement of the CJEU in
cases to which the EU is a co-respondent. The Iddaiaration by the Presidents of the two

! Document CDDH(2002)010 Addendum 2.
2 See the Explanatory Report to Protocol No. 14agaaph 101.
3 CM/Del/Dec(2010)1085, of 28 May 2010.
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European courts summarising the results of theudson provided valuable reference and
guidance for the negotiation.

15. The CDDH approved the draft Accession Agreenard sent it to the Committee of
Ministers on ... . The Parliamentary Assembly add@n opinion on the draft accession agreement
(Opinion No. ... of ...). The Accession Agreement wdsgted by the Committee of Ministers on
... and opened for signature on ...

[ll. Comments on relevant provisions of the Agreerant

Article 1 — Scope of the accession and amendmentsArticle 59 of the Convention

16. It was decided that, upon its entry into for¢he Accession Agreement would
simultaneously amend the Convention and includeBbleamong its Parties, without the EU
needing to deposit a further instrument of accessitis would also be the case for the EU’s
accession to the Proto¢and to Protocol No. 6. Subsequent accession byEtheto other
protocols would require the deposit of separatession instruments.

17. The amendments to the Convention concern pghgr2 and 5 of Article 59.

18. Article 59, paragraph 2 of the Convention, merlded, defines the scope of the accession
of the EU to the Convention. It is subdivided ifitee subparagraphs.

Possible accession to other Protocols

19. Under letter a), an explicit reference is adibeArticle 59, paragraph 2 of the Convention

to permit the EU to accede to the Protocols toGbavention. To ensure that this provision can
serve as a legal basis for the accession to thaged®ls, Article 59 paragraph 2, letter a) states
that the provisions of the Protocols concerningiaigre and ratification, entry into force and

depositary functiorisshall apply,mutatis mutandis, in the event of the EU’s accession to those
Protocols.

Reference in the Convention to further provisionsin the Accession Agreement

20. Article 59, paragraph 2, letter b) of the Carti@n provides that the status of the EU as a
High Contracting Party to the Convention shall baffer defined in the Accession Agreement.
Such explicit reference to the Accession Agreenmakes it possible to limit the amendments
made to the Convention. For instance, provisiormuiprivileges and immunities and about the
participation of the European Union in the Comnaittd Ministers of the Council of Europe are

thus dealt with in the Accession Agreement. Insafgithe Accession Agreement will still have

legal effect after the EU has acceded, its promsiwill be subject to interpretation by the Court.

To implement the Accession Agreement, the EU magdrie adopt internal legal rules regulating

various matters, including the functioning of tleerespondent mechanism. Similarly, the Rules of
Court may also need to be adapted.

Effects of the accession

21. The provision under letter c) reflects the rexmaent under Article 2 of Protocol No. 8 to
the Treaty of Lisbon that the accession of the Ballsot affect its competences or the powers of

4 Commonly referred to as Protocol No. 1 to the Gurion.
® These are, namely: Article 6 of the Protocol, @eti7 of Protocol No. 4, Article 7 to 9 of Protoddd. 6,
Article 8 to 10 of Protocol No. 7, Articles 4 too6 Protocol No. 12 and Article 6 to 8 of Protocad.NL3.
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its institutions. The provision also clarifies thatcession to the Convention imposes on the EU
obligations with regard to acts, measures or omssiof its institutions, bodies, offices or
agencies, or of persons acting on their behalfewike, since the Court under the Convention has
jurisdiction to settle disputes between individuatgl the High Contracting Parties (as well as
between High Contracting Parties) and thereforiaterpret the provisions of the Convention, the
decisions of the Court in cases to which the Epaigy will be binding on the EU’s institutions,
including the CJEE)

Technical amendments to the Convention

22. An interpretation clause is added to Articledd®he Convention with regard to terms such
as “State”, “State Party” and other State-specifincepts (letters d) and e)); this avoids amending
the substantive provisions of the Convention and Brotocols, thereby maintaining their
readability. All of the Protocols provide that theubstantive provisions shall be regarded as
additional articles to the Convention, and that thé provisions of the latter shall apply
accordingly; this clarifies the accessory naturehef protocols to the Convention. It follows that
the general interpretation clause added to the €@dion will also apply to the Protocols without

their needing to be amended to that effect.

23. By virtue of letter d), various terms that égitly refer to “States” as High Contracting
Parties to the Convention (i.e. “State”, “Statety?a “States” or “States Partie@)”will, after the
accession, be understood as referring also tolthasea High Contracting Party.

24. Letter e) then addresses other terms in thevédion and the Protocols that refer more
generally to the concept of a State, or to certdéments thereof (“national security*national

law”®, “national laws™, “national authority*", “life of the nation®?, “country™®, “administration

of the State™, “territorial integrity”™, “domestic®®, “territory of a State"); after the accession,
these will be understood as relating ateatatis mutandis, to the EU. As regards the application to
the EU of the expression “life of the nation”, iagvnoted that it may be interpreted as allowing the
EU to take measures derogating from its obligatiomder the Convention in relation to measures
taken by one if its member States in time of emargen accordance with Article 15 of the
Convention. The term “domestic” should be underdtas “internal” to the legal order of a High

Contracting Party, as confirmed by the French wuagdif Article 35 of the Convention.

25. An interpretation clause was not consideretesgary for the expression “internal law”
appearing in Articles 41 and 52 of the Conventisimce this expression would be equally
applicable to the EU as a High Contracting Partyer€ are some expressions in the Convention
like those covered by Article 59, paragraph 2glstid) and e) that have not been included in that
interpretation clause. In particular, for reasoeggining to the special legal order of the EU, EU

® See also, in this respect, opinion 1/91 of theofean Court of Justice of 14 December 1991 andapin
1/92 of the European Court of Justice of 10 Ap8i92.

" Appearing in: Article 10, paragraph 1 and Artid/é of the Convention as well as Articles 1 and 2hef
Protocol; Article 2 of Protocol No. 4; Article 2 @ of Protocol No. 6; Articles 3, 4, 5 and 7 obfcol No.
7; Article 3 of Protocol No. 12 and Article 5 ofd®ocol No. 13 to the Convention.

8 Appearing in: Article 6 paragraph 1; Article 8,ragraph 2; Article 10, paragraph 2 and Article 11,
paragraph 2 of the Convention as well as Articlpatagraph 3 of Protocol No. 4 and in Article Irgamaph
2 of Protocol No. 7 to the Convention.

° Appearing in Article 7 of the Convention.

° Appearing in Article 12 of the Convention.

! Appearing in Article 13 of the Convention.

2 Appearing in Article 15 of the Convention.

13 Appearing in: Article 5, paragraph 1, letter f aidicle 8, paragraph 2 of the Convention and Aeti2,
paragraph 2 of Protocol No. 4 to the Convention.

4 Appearing in Article 11, paragraph 2 of the Corti@n

!5 Appearing in Article 10, paragraph 2 of the Corti@n

16 Appearing in Article 35 of the Convention.

" Appearing in Article 1, paragraph 1, of Protocal.N to the Convention.
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citizenship is not analogous to the concept ofomatity that appears in Articles 14 and 36 of the
Convention, Article 3 of Protocol No. 4 and Articleof Protocol No. 12. Likewise, the terms
“countries” appearing in Article 4, paragraph 3tde (b) of the Convention, “civilised nations”
appearing in Article 7 of the Convention, and “Btat“territorial” and “territory/territories”
appearing in Articles 56 and 58 of the Conventiowl &n the corresponding provisions of the
Protocol$®, do not require any adaptation as a result ofttis accession. A complete table of all
state-related expressions and their interpretafiidiowing the EU’s accession appears in the
Appendix to this explanatory report.

26. Finally, a technical amendment to Article 58rggraph 5 of the Convention takes into
account the accession of the purposes of notifindiy the Secretary General.

Article 2 — Reservations to the Convention and itBrotocols

27. The EU should accede to the Convention, aadgiossible, on an equal footing with the
other High Contracting Parties. Therefore, the damts applicable to the other High Contracting
Parties with regard to reservations, declarationsderogations under the Convention should also
apply to the EU. For reasons of legal certaintyyas however agreed to include in the Accession
Agreement a provision (Article 2, paragraph 1) wittg the EU to make reservations under
Article 57 of the Convention under the same coodgias any other High Contracting Party. This
would also include the right to make reservatiomemvacceding to existing or future additional
protocols. Any reservation should be consisterit Wit relevant rules of international law.

28. As Article 57 of the Convention currently ombfers to “States”, technical adaptations to
paragraph 1 of that provision are necessary tavallee EU to make reservations under it (see
Article 2, paragraph 2 of the Accession Agreemefite expression “law of the European Union”
is meant to cover the Treaty on European Union,Tileaty on the Functioning of the European
Union, or any other provision having the same laegdilie pursuant to those instruments (the EU
"primary law”) as well as legal provisions containé acts of the EU institutions (the EU
"secondary law”).

29. In accordance with Article 1, paragraph 1 &f fitcession Agreement, the EU accedes to
the Convention, to the Protocol to the Conventind #o Protocol No. 6 to the Convention. The

EU may make reservations to the Convention antléd’rotocol; no reservations are permitted to
Protocol No. 6, pursuant to its Article 4. In theept of the EU accession to other Protocols, the
possibility to make reservations is governed byicet57 of the Convention and the relevant

provisions of such Protocols.

30. Article 2, paragraph 1 of the Accession Agreetrgives the EU the possibility to make
reservations to the Convention either when siginghen expressing its consent to be bound by
the provisions of the Accession Agreement. In adaonce with Article 23 of the 1969 Vienna
Convention on the Law of Treaties, reservationsht Convention made at the moment of the
signature of the Accession Agreement shall be omefil, in order to be valid, at the moment of
expression of consent to be bound by the provisibtise Accession Agreement.

Article 3 — Co-respondent mechanism
31. A new mechanism is being introduced to alll EU to become a co-respondent to

proceedings instituted against one or more of igsniver States and, similarly, to allow one or
more EU member States to become co-respondentsdequlings instituted against the EU.

8 These are, namely: Article 4 of the Protocol, eti5 of Protocol No. 4, Article 5 of Protocol N6,
Article 6 of Protocol No. 7, Article 2 of Protochlo. 12 and Article 4 of Protocol No. 13.
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Reasons for the introduction of the mechanism

32. This mechanism was considered necessary tmracodate the specific situation of the

EU as a non-state entity with an autonomous legatem that is becoming a Party to the

Convention alongside its own member States. It $pecial feature of the EU legal system that
acts adopted by its institutions may be implemertedts member States and, conversely, that
provisions of the EU founding treaties agreed upwpiits member States may be implemented by
institutions, bodies, offices or agencies of the Blith the accession of the EU, there could arise
the unique situation in the Convention system inicvha legal act is enacted by one High

Contracting Party and implemented by another.

33. The newly introduced Article 36, paragraph fatlee Convention provides that a co-
respondent has a status of a party to the cafee ICourt finds a violation of the Convention, the
co-respondent will be bound by the obligations unddicle 46 of the Convention. The co-

respondent mechanism is therefore not a procegtikdlege for the EU or its member States, but
a way to avoid gaps in participation, accountap#éitd enforceability in the Convention system.
This corresponds to the very purpose of EU accesasi@ serves the proper administration of
justice.

34. As regards the position of the applicant, ibaly introduced Article 36, paragraph 4 of
the Convention states that the admissibility ofagplication shall be assessed without regard to
the participation of the co-respondent in the pedaegs. This provision thus ensures that an
application will not be considered inadmissibleaassult of the participation of the co-respondent,
notably with regard to the exhaustion of domestimedies within the meaning of Article 35,
paragraph 1 of the Convention. Moreover, applicavits be able to make submissions to the
Court in each case before a decision on joining-eespondent is taken (see below, paragraphs 46
to 50).

35. The introduction of the co-respondent mecharigsatso fully in line with Article 1 (b) of
Protocol No. 8 to the Treaty of Lisbon, which regsithe Accession Agreement to provide for
“the mechanisms necessary to ensure that (...) ishag@viapplications are correctly addressed to
Member States and / or the Union, as appropriaising the language of this protocol, the co-
respondent mechanism offers the opportunity tor&mt applications in the following two ways.

Stuations in which the co-respondent mechanism may be applied

36. The mechanism would allow the EU to become -aespondent to cases in which the
applicant has directed an application only agaim& or more EU member States. Likewise, the
mechanism would allow EU member States to becomeesmondents to cases in which the
applicant has directed an application only agahmstEU.

37. Where an application is directed against bboth EU and an EU member State, the
mechanism would also be applied if the EU or itsniner State was not the party that acted or
omitted to act in respect of the applicant, but wasead the party that provided the legal basis fo
that act or omission. In this case, the co-responehechanism would allow the application not to
be declared inadmissible in respect of that parytlee basis that it is incompatibtatione
personae.

38. In cases in which the applicant alleges diffexgolations by the EU and one or more of
its member States separately, the co-responderitamisen will not apply.

Third party intervention and the co-respondent mechanism

39. The co-respondent mechanism differs from tlgadty interventions under Article 36
paragraph 2 of the Convention. The latter only gitre third party (be it a High Contracting Party
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to the Convention or, e. g. another subject of rndBonal law or a non-governmental
organisation) the opportunity to submit written coents and participate in the hearing in a case
before the Court, but it does not become a parthdacase, and is not bound by the judgment. A
co-respondent becomes, on the contrary, a fulygarthe case and will therefore be bound by the
judgment.

40. It is understood that a third party interventmay often be the most appropriate way to
involve the EU in a case. For instance, if an aapion is directed against a State associated to
parts of the EU legal order through separate iatenal agreements (e.g. the “Schengen” and
“Dublin” agreements and the agreement on the Eamfgconomic Area) concerning obligations
arising from such agreements, third party inteneentvould be the only way for the EU to
participate in the proceedings. The introductibhe co-respondent mechanism should thus not
be seen as precluding the EU from participatinghie proceedings as a third party intervener,
where the conditions for becoming a co-respondenhat met.

The tests for triggering the co-respondent mechanism

41. In order to identify cases involving EU lawitable for applying the co-respondent
mechanism, two tests are set out Article 3, papgg& and 3 of the Accession Agreement.

42. In the case of applications notified to onenore member States of the EU, but not to the
EU itself (paragraph 2), the test is fulfilled ifappears that the alleged violation notified bg th
Court calls into question the compatibility of aoyision of (primary or secondary) EU law with
the Convention rights at issue. This would be thgec for instance, if an alleged violation could
only have been avoided by a member State disregpedi obligation under EU law (e.g. when an
EU law provision leaves no discretion to a membtateSas to its implementation at the national
level).

43. In the case of applications notified to the, BUt not to one or more of its member States
(paragraph 3), the EU member States may becomespmndents if it appears that the alleged
violation as notified by the Court calls into questthe compatibility of a provision of the primary
law of the EU with the Convention rights at isstidese tests would apply taking account of
provisions of EU law as interpreted by the competaurts. The fact that the alleged violation
may arise from a positive obligation deriving frothe Convention would not affect their
application. They would also cover cases in whiah applications were directed from the outset
against both the EU and one or more of its memkaes (Article 3, paragraph 4 of the Accession
Agreement).

44, On the basis of the relevant case-law of theriCd can be expected that such mechanism
may be applied only in a limited number of ca$es

Outline of the procedure under the co-respondent mechanism

45. The co-respondent mechanism will not alterdheent practice under which the Court
makes a preliminary assessment of an applicatiah,tie result that many manifestly ill-founded
or otherwise inadmissible applications are not comcated. Therefore, the co-respondent
mechanism should only be applied to cases whick baen notified to a High Contracting Party.
Article 3, paragraph 5 of the Accession Agreemartlirtes the procedure and the conditions for
applying the co-respondent mechanism, whereby &h Higntracting Party becomes a co-
respondent by decision of the Court. The followipgragraphs are understood as merely

' During the negotiations, the view was expressed ith recent years, the only cases which might have
certainly required the application of the co-regpem mechanism would have bektatthews v. United
Kingdom, Bosphorus Hava Yollari Turizm Ve Ticaret Anonim Srketi v. Ireland and Cooperatieve
Producentenorganisatie van de Nederlandse Kokkelvisserij U.A. v. the Netherlands.
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illustrating this provision. For those cases seleédvy the Court for notification, the procedure
initially follows the information indicated by thapplicant in the application form.

A. Applications directed against one or more member Sate(s) of the European Union, but
not against the European Union itself (or vice versa

46. In cases in which the application is direcgdinst one (or more) member State(s) of the
EU, but not against the EU itself, the latter mé&jt, considers that the criteria set out in Aréc,
paragraph 2 of the Accession Agreement are fulfilleequest to join the proceedings as co-
respondent. Where the application is directed agdie EU, but not against one (or more) of its
member States, the EU member States may, if thegider that the criteria set out in Article 3,
paragraph 3 of the Accession Agreement are fulfilleequest to join the proceedings as co-
respondents. Any such request should be reastmedder to enable the potential co-respondent
to make such requests, it is important that thevesit information on applications, including the
date of their notification to the respondent, ipidly made public. The Court's system of
publication of communicated cases should ensurdisemination of such information.

47. If appropriate, the Court may, when notifyingaleged violation or at a later stage of the
proceedings, indicate that a High Contracting Paritght participate in the proceedings as a co-
respondent, but a request by that High Contra®eugy would be a necessary precondition for the
latter to become co-respondent. No High ContraciRagy may be compelled against its will to
become a co-respondent. This reflects the factlhigainitial application was not addressed against
the potential co-respondent, and that no High Gatitrg Party can be forced to become a party to
a case where it was not named on the original egupdin.

48. The Court will inform both the applicant ar trespondent about the request, and set a
short time-limit for comments. Having considerece theasons stated by the potential co-
respondent in its request as well as any submisdigithe applicant and the respondent, the Court
will decide whether to admit the co-respondenthi® proceedings, and will inform the requester
and the parties to the case of its decision. Waking such a decision, the Court will limit itsef
assessing whether the reasons stated by the Higina€ong Party (or Parties) making the request
are plausible in the light of the criteria set @utArticle 3, paragraph 2 or 3, as appropriate,
without prejudice to its assessment of the meffithe case. The decision of the Court to join a
High Contracting Party to a case as a co-responahanyt include specific conditions (e.g. the
provision of legal aid in order to protect the et of the applicant) if considered necessarpén t
interests of the proper administration of justice.

B. Applications directed against both the EU and one or more of its member State(s)

49. In a case which has been directed againshatified to both the EU and one (or more) of

its member States in respect of at least one allggdation, either of these respondents may, if it
considers that the conditions relating to the reatfrthe alleged violation set out in paragraphs 2
or 3 are met, ask the Court to change its stattes that of a co-respondent. As in the case
described under A. above, the Court may indicate gbssibility of a change of status, but a
request by the concerned respondent would be aseayeprecondition for such change. The High
Contracting Party (or Parties) becoming co-respot{dewould be the Party (or Parties) which is

(or are) not responsible for the act or omissionctviallegedly caused the violation, but only for

the legal basis of such act or omission.

50. The Court will inform both the applicant ane thther respondent about the request, and
set a short time-limit for comments. Having consgtdiethe reasons stated in the request as well as
any submissions by the applicant and the otheorelmt, the Court will decide whether to make
the change of status, and will inform the partiedhte case of its decision. When taking such a
decision at this stage of the Procedure, the Gaillrtimit itself to assessing whether the reasons
stated by the High Contracting Party (or Partraaking the request are plausible in the light ef th
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criteria set out in Article 3, paragraph 2 or 3appropriate, of the Accession Agreement, without
prejudice to its assessment of the merits of tke.ca

Termination of the co-respondent mechanism

51. The Court may at any stage of the proceedieggle to terminate the participation of the
co-respondent, particularly if it should receivpiat representation by the respondent and the co-
respondent that the criteria for becoming a coardpnt are not (or no longer) met. In the absence
of any such decision, the respondent and the gmneient continue to participate jointly in the
case until the proceedings end.

Friendly settlements

52. Both the respondent and the co-respondentngild to agree to a friendly settlement
under Article 39 of the Convention.

Unilateral declarations

53. Both the respondent and the co-respondent nmédld to agree to make a unilateral
declaration of a violation for which they are botisponsible.

Effects of the co-respondent mechanism

54. As noted above, it is a special feature of Euklegal system that acts adopted by its
institutions may be implemented by its member Stated, conversely, that provisions of the EU
founding treaties agreed upon by its member Stases be implemented by institutions, bodies,
offices or agencies of the EU. Therefore, the radpat and the co-respondent(s) may be jointly
responsible for the alleged violation in respeaivbich a High Contracting Party has become a co-
respondent. Should the Court find this violatidris iexpected that it would ordinarily do so jojntl
against the respondent and the co-respondentée thiould otherwise be a risk that the Court
would assess the distribution of competences betwbe EU and its member States. The
respondent and the co-respondent(s) may howewanimiven case make joint submissions to the
Court that responsibility for any given allegedlatmn should be attributed only to one of them.
In this respect, it should also be recalled that@ourt in its judgments rules on whether there has
been a violation of the Convention and not on ti&ity of an act of a High Contracting Party or
of the legal provisions underlying the act or ongissomplained of.

Referral to the Grand Chamber

55. Any Party may requests the referral of a caghe Grand Chamber under Article 43 of
the Convention; the respondent or co-responderitl cbarefore make such a request without the
agreement of the other. Internal EU rules may h@aweet out the conditions for such a request.
Should a request be accepted, the Grand Chambdd wexexamine the case as a whole, in
respect of all alleged violations considered by@h@mber and with regard to all Parties.

Exclusion of retroactivity

56. Article 3, paragraph 8 of the Accession Agreetnprovides that the co-respondent

mechanism applies only to applications made tdvert from the date on which the EU accedes
to the Convention (i.e. the date upon which the e&ston Agreement comes into force). This

includes applications concerning acts by EU men$iates based on EU law adopted before the
EU became a party to the Convention.
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Prior involvement of the CJEU in casesin which the EU is a co-respondent

57. Cases in which the EU may be a co-respondase drom individual applications
concerning acts or omissions of EU Member Statée applicant will first have to exhaust
domestic remedies available in the national coofrtithe respondent Member State. Those courts
may or, in certain cases, must refer a questiothéoCJEU for a preliminary ruling on the
interpretation and/or validity of an EU act at isq\rticle 267 TFEU). Since the parties to the
proceedings before the national courts may onlgesigsuch a reference, this procedure cannot be
considered as a legal remedy that an applicant existust before making an application to the
Court. However, without such a preliminary rulinige Court would be required to adjudicate on
the conformity of an EU act with human rights, witit the CJEU having had the opportunity to do
so.

58. Even though this situation is expected to am@sely, it was considered desirable that an
internal EU procedure be put in place to ensurettie CJEU has the opportunity to review the
compatibility with the Convention rights at issuietloe provision of EU law which has triggered
the participation of the EU as a co-respondenthSewiew should take place before the Court
decides on the merits of the application. This pdute, which is inspired by the principle of
subsidiarity, only applies in cases in which the Bbk the status of a co-respondent. It is
understood that the parties involved - including #pplicant, who will be given the possibility to
obtain legal aid - will have the opportunity to meakbservations in the procedure before the
CJEU

59. The CJEU will not assess the act or omissionptained of by the applicant, but the EU
legal basis for it.

60. The prior involvement of the CJEU will not affehe powers and jurisdiction of the Court.
The assessment of the CJEU will not bind the Court.

61. The examination of the merits of the applicaty the Court should not resume before the
parties and any third party interveners have hagl dpportunity to assess properly the
consequences of the ruling of the CJEU. In ordeéntmalelay unduly the proceedings before the
Court, the EU shall ensure that the ruling is dalkdd quickly. In this regard, it is noted that an
accelerated procedure before the CJEU alreadysearsi that the CJEU has been able to give
rulings under that procedure within 6 to 8 months.

Article 4 — Inter-Party cases

62. Once the EU is a Party to the Convention, @iteS Parties to the Convention will be able
to bring a case against the EU aik versa under Article 33 of the Convention.

63. The term High Contracting Party” is used in the text of Article 33 of the Conventi
Changing the heading tdrter-Party cases’ makes that heading correspond to the substance of
Article 33 after the EU’s accession. For the sakeansistency, the reference to “inter-State
applications” in Article 29, paragraph 2 of the @ention is likewise adjusted.

64. An issue not governed by the Accession Agre¢msenvhether EU law permits inter-Party
applications involving issues of EU law between iBEmber States, or between the EU and one of
its member States. In particular, Article 344 oé fhreaty on the Functioning of the European
Union (to which Article 3 of Protocol No. 8 to theeaty of Lisbon refers) provides that EU
member States are prevented from submitting disputencerning the interpretation or
application of the Treaties to any method of settlement other than those provided for therein”.
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Article 5 — Interpretation of Articles 35 and 55 ofthe Convention

65. This provision clarifies that, as a necessagsequence of the EU accession to the
Convention, proceedings before the CJEU (currartthsisting of the Court of Justice, the General
Court and the Civil Service Tribunal) shall not bederstood as constituting procedures of
international investigation or settlement, the siglsion to which would make an application
inadmissible under Article 35, paragraph 2, lebesf the Convention. In this respect, it should
also be noted that in the recent judgment in trse @dKaroussiotis v. Portugal (no. 23205/08;
judgment of 1 February 2011) the Court specifiedt tbroceedings before the European
Commission pursuant to Article 258 of the Treatytlom Functioning of the European Union shall
not be understood as constituting procedures efnational investigation or settlement pursuant
to Article 35, paragraph 2, letter b of the Coni@mt

66. As regards Article 55 of the Convention, whesttludes other means of dispute settlement
concerning the interpretation or application of @envention, it is the understanding of the Parties
that with respect to EU member States proceediaffgdthe CJEU do not constitute a “means of
dispute settlement” within the meaning of Arti&l& of the Convention. Therefore, Article 55 of
the Convention does not prevent the operationefile set out in Article 344 of the Treaty on the
Functioning of the European Uniéh.

Article 6 - Election of judges

67. It is agreed that a delegation of the Eurogeatiament should be entitled to participate,

with the right to vote, in the sittings of the Ramentary Assembly of the Council of Europe (and
its relevant bodies) whenever it exercises its tions related to the election of judges under
Article 22 of the Convention. It was considered rappiate that the European Parliament should
be entitled to the same number of representativéba Parliamentary Assembly as the State(s)
entitled to the highest number of representativedeu Article 26 of the Statute of the Council of

Europe.

68. Modalities for the participation of the Europe#arliament in the work of the
Parliamentary Assembly and its relevant bodies mglidefined by the Parliamentary Assembly in
cooperation with the European Parliament. Theseatita$ will be reflected in the Parliamentary
Assembly'sinternal rulesDiscussions between the Parliamentary Assembly taadEuropean
Parliament to that effect already took place duthngelaboration of the Accession Agreement. It
is also understood that internal EU rules will defthe modalities for the selection of the list of
candidates in respect of the EU to be submittédedParliamentary Assembly.

69. It is not necessary to amend the Conventiarder to allow for the election of a judge in
respect of the EU since Article 22 provides thatdge shall be elected with respect to each High
Contracting Party. As laid down in Article 21, paraphs 2 and 3 of the Convention, the judges of
the Court are independent and act in their indi@idiapacity. The judge elected in respect of the
EU shall participate equally with the other judgeshe work of the Court and have the same
status and duties.

Article 7 - Participation of the European Union in the Committee of Ministers of the
Council of Europe

70. The Convention explicitly confers a numberwidtions upon the Committee of Ministers
of the Council of Europe, the main one being thpesusion of the execution of the Court’s
judgments under Articles 46 of the Convention ahdhe terms of friendly settlements under
Article 39 of the Convention. The Committee of Mi@rs is also entitled to request advisory
opinions from the Court on certain legal questiooscerning the interpretation of the Convention

? That provisions states that “Member States unkentat to submit a dispute concerning the integtiet
or application of the Treaties to any method ofleatent other than those provided for therein”.
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and the Protocols (Article 47 of the Convention)l éamreduce, at the request of the plenary Court,
the number of judges of the Chambers (Article 26agraph 2 of the Convention).

71. A number of questions directly linked with tluactioning of the Convention system and
its implementation are however not explicitly deaith in the Convention itself. The Convention
does not contain, for instance, provisions regardtisi amendment and the adoption of additional
protocols, nor does it specify all details regagdihe exercise of some of the Convention-based
functions indicated in the previous paragraplt also does not deal with the adoption or the
implementation of a number of other legal instruteeand texts, such as recommendations,
resolutions and declarations, which are directlstegl to the functions exercised by virtue of the
Convention by the Committee of Ministers or theliBarentary Assembly of the Council of
Europe. Such legal instruments and texts may beeaded, for example, to the member States of
the Council of Europe in their capacity of High @awting Parties to the Convention, to the
Committee of Ministers itseff, to the Couft or, where appropriate, to other relevant bodies.

72. After its accession, the EU will be allowedp@articipate in the Committee of Ministers,
with the right to vote, when decisions on the issoeentioned above are taken. This principle is
set out in Article 7, paragraph 1 of the Acces@Agneement.

73. General rules for the majorities required fug tlecisions of the Committee of Ministers
also applymutatis mutandis to decisions mentioned under subparagraphs bxhod Article 7,
paragraph 1. Under EU law, the EU and its membatieSt(in total amounting to 28 out of 48 High
Contracting Parties after accession) under cediatnmstances are obliged to act in a coordinated
manner when expressing positions and voting. Tlikgation to coordinate refers only to
decisions to be taken under Articles 39 and 46hef €Convention. Therefore it is considered
necessary to make specific provision about theigyaation of the EU in the Committee of
Ministers’ supervision process under Articles 3€ 46 of the Convention. Appropriate guarantees
are therefore required to ensure that the combinges of the EU and its member States will not
prejudice the effective exercise by the CommittE®imisters of its supervisory functions under
Articles 39 and 46 of the Convention. A generaligdiion to that effect appears in Article 7,
paragraph 2, which also contains a number of dpewibvisions.

74. The introduction of these specific provisiohewld not be seen as a departure from the
established practice that decisions in the ComeitteMinisters are adopted by consensus, with
formal votes only exceptionally being taken.

Supervision of obligations in cases where the EU is respondent or co-respondent

75. In the context of the supervision of the fati@nt of obligations either by the EU alone, or
by the EU and one or more of its member Statedlyo{ne. arising from cases to which the EU
has been respondent or co-respondent), it denves the EU treaties that the EU and its member
States are obliged to express positions and toimaecoordinated manndn order to ensure that
such coordination will not prejudice the effectiexercise of supervisory functions by the
Committee of Ministers, it was considered necesgaiptroduce special voting rules. Such rules
will appear in a new Rule to be included in the é8ubf the Committee of Ministers for the
supervision of the execution of judgments and ef térms of friendly settlement$The new
voting rules will apply to all decisions in respettobligations upon the EU alone or upon the EU

2L For instance, the Committee of Ministers has astbpecific rules for the exercise of its supeorisi
activity. On questions not specifically dealt withthese rules, the Committee of Ministers’ ordinaules
apply.

%2 See, for instance, Resolution CM/Res(2010)26 &shiihg an Advisory Panel of Experts on Candidates
for the Election as Judge to the European CourtHofman Rights, which entrusts the Committee of
Ministers with the task of appointing the membdrthe Advisory Panel.

2 See, for instance, Resolution CM/Res(2004)3 ogrjuehts revealing systemic problems.

24 Adopted by the Committee of Ministers at the ®édeeting of the Deputies, on 10 May 2006.
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and one or more of its member States jointly. Amrds obligations upon only a member State of
the European Union, normal voting rules will congrto apply.

76. The general rulapplicable to decisions by the Committee of Mimste the supervision
of the execution of judgments and of the termgiehflly settlements in cases in which the EU is a
party appears under letter a) of the new Rule.ridve Rule does not require the application of the
majority rule set out in Article 20d of the Statuiethe Council of Euroge Provided that a
decision appears (for instance, by an indicativeevdo be supported by a majority of the
representatives entitled to sit on the Committedelnalf of those High Contracting Parties that
are not member States of the EU, the decision wbelddopted without a formal vote. Such
procedure would be consistent with other procedahe=ady in place in the Council of Europe,
whereby delegations do not request the applicaifahe voting rule prescribed by the Statute of
the Council of Europe to block the adoption of aisien if it appears that a lower majority than
the one prescribed in the Statute is attafi@the EU and its member States will fully particgpat
in discussions leading to the adoption of decisions

77. The specific rule applicable to decisions by @Gommittee of Ministers under Rules 10
(Referral to the Court for interpretation of a judgnt) and 11 (Infringement Proceedings) of the
Rules of the Committee of Ministers for the supgion of the execution of judgments and of the
terms of friendly settlements in cases in whichEheis a party appears under letter b) of the new
Rule. It is based on the same approach set obeipreceding paragraph. However, insofar as the
majority required for the adoption of decisions eind\rticle 46, paragraphs 3 and 4 of the
Convention, as reflected in Rules 10 and 11, ikdnighan the majority required by the Statute of
the Council of Europe, the new Rule also requirésgher majority. Therefore, a decision under
Rules 10 and 11 shall be considered as adoptédpipears that two thirds of the representatives
entitled to sit on the Committee on behalf of thbligh Contracting Parties that are not member
States of the EU are in favour of it.

78. The specific rule applicable to decisions by @ommittee of Ministers under Rule 17

(final resolutions) of the Rules of the Committddvinisters for the supervision of the execution

of judgments and of the terms of friendly settleteen cases to which the European Union is a
party appears under letter c) of the new Rulehthdase of the adoption of final resolutions, it
must be ensured that the decision has sufficigpp@t also from the High Contracting Parties

which are not member States of the European Ufiiberefore, it is required that in addition to

the majority set out in Article 20.d of the Statofehe Council of Europe, a simple majority of the

representatives casting a vote on behalf of thagh Bontracting Parties that are not member
States of the European Union is in favour of thalfresolution.

79. These rules do not form part of the AccessigneAment, but will be submitted to the
Committee of Ministers for adoption. They may ttiere be amended if necessary at a later stage
by the Committee of Ministers without requiring evision of the Accession Agreement or the
Convention.

Supervision of obligationsin other cases against a member State of the EU

80. In the context of the supervision of the fati@nt of obligations under the Convention by
one or more of the member States of the EU, therla precluded under the EU treaties, either
for lack of competence in the area to which theeaatates or as a result of the prohibition on
circumventing internal procedures, from expressngosition or exercising its right to vote. In
such circumstances, the EU member States have ligatidn under the EU treaties to act in a
coordinated manner, and therefore they can eaaegxgheir own position and vote.

% pursuant to which: “All other resolutions of ther@mittee [...]Jrequire a two-thirds majority of the
representatives casting a vote and of a majorith@fepresentatives entitled to sit on the Conemitt

% See for instance the decision taken at the 518bisting of the Ministers’ Deputies, (4 November 4)99
Iltem 2.2 para. C.
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Supervision of obligations in cases against Sates which are not members of the EU

81. In the context of the supervision of the foli@nt of obligations under the Convention by a
State which is not a member of the EU, the EU ssmthember States have no obligation under the
EU treaties to express a position or vote in a dinated manner. The member States of the
European Union can therefore each express theirpmsition and vote, even where the EU also
expresses a position or exercises its right to.vote

Article 8 - Participation of the European Union in the expenditure related to the
Convention

82. According to Article 50 of the Convention, tixpenditure on the Court shall be borne by
the Council of Europe. After its accession to then@ntion, the EU should contribute to the
expenditure of the entire Convention system alalgysand in addition to the other High
Contracting Parties. It is noted that under theemirsystem the amount of the contribution of each
High Contracting Party is not linked to the Coustisrkload in respect of that Party, but is based
on the method of calculating the scales of memhtateS contributions to Council of Europe
budgets established by the Committee of Minister$994, in its Resolution Res(94)31. It is also
recalled that the budgets of the Court and of tineroentities involved in the functioning of the
Convention system are part of the Ordinary Buddethe Council of Europe, and that the
contribution of the EU would be clearly and exchedy dedicated to the financing of the
Convention system.

83. The participation of the EU in the expendittglated to the Convention system would not
require any amendment to the Convention. Howevie, talculation method of the EU
contribution needs to be defined in the AccessigreAment, which would provide the legal basis
in this respect. The proposed method aims at besngimple and stable as possible and, as such,
does not require the participation of the EU tolibdgetary procedure of the Council of Europe.

84. The relevant expenditure taken into accourthé directly related to the Convention,
namely: the expenditure on the Court and on thega® of supervision of the execution of its
judgments and decisions, as well as on the Panfitane Assembly, the Committee of Ministers
and the Secretary General of the Council of Eurappen they exercise functions under the
Convention. In addition, administrative overheadtsorelated to the Convention system are
considered (building, logistics, IT etc.) as retngran increase of the above expenditure by 15%.
The total amount is then compared to the Ordinargdet of the Council of Europe (including the
employer’s contributions to the pensions), in orgeidentify the relative weight, in percentage, of
such expenditure. On the basis of the relevantdigfior the last years and of those foreseen for
2012 and 2013, this percentage is fixed in pardgiaat 34 %.

85. As to the rate of contribution of the EU to teevant expenditure, it is agreed that it shall
be identical to that of the State(s) providing tinghest contribution to the Ordinary Budget of the
Council of Europe for the year, pursuant to thehmodtof calculating the scales of member States'
contributions to Council of Europe budgets establisby the Committee of Ministers in 1994.
Accordingly, for each year (A), the amount of tletribution of the EU shall be equal to 34% of
the highest amount contributed in the previous yAat) by any State to the Ordinary Budget of
the Council of Europe (including employer's conitibn to pensiong)

2" As an example, for the year 2011 the Ordinary Btdgecalculated to include the employer’s
contributions to pensions, amounted to 235.4 Millieuros. The expenditure dedicated within the Gugin
Budget to the functioning of the Convention (indhgl 15% of overhead costs) amounted to 79.8 Million
Euros, which corresponds to 33.9%. The highestuamoontributed by any State in the previous year
(2010) to the Ordinary Budget of the Council of &ue corresponded to 11.7% of the budget. This
percentage, applied to the amount of 79.8 Milliords, would provide a contribution of 9.34 Million
Euros.
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86. In order to ensure the stability of the caltata method proposed, a safeguard clause is
added in paragraph 2 to the effect that, if theaatlative weight of the expenditure relatedh® t
Convention system within the Ordinary Budget vasebstantially, the percentage indicated in
paragraph 1 (34%) shall be adapted by agreememwebetthe EU and the Council of Europe.
Such adaptation is triggered by the fact that, anheof two consecutive years, the difference
between the percentage calculated on the realefigand the percentage in paragraph 1 is more
than 2.5 percentage points (i.e. if the real figareelow 31.5%, or above 36.5%). This mechanism
shall obviously apply also to any new percentageltimg from subsequent agreements between
the EU and the Council of Europe.

87. In addition, two clauses are added to avoidiptes unintended effects of the safeguard
clause. First, in order to avoid that the EU’s as@@n could lead to a situation in which there
would be less resources available to the Convesfystem than before the accession, it is foreseen
that no account shall be taken of a change in éneeptage indicated in paragraph 1 (34%) that
results from a decrease in absolute terms of theuatdedicated within the Ordinary Budget to
the functioning of the Convention as compared &yar preceding that in which the European
Union becomes a party to the Convention. Secondrder to avoid an unjustified increase in the
EU’s contribution in the event of a decrease inoalie terms of the Ordinary Budget, combined
with no change or a decrease in absolute term&iefatnount dedicated within the Ordinary
Budget to the functioning of the Convention, itfaseseen that no account shall be taken of a
possible increase in the percentage indicated abeselting from it.

88. The technical and practical arrangements ferirtiplementation of the provisions set out
in the Accession Agreement will be determined itadidy the Council of Europe and the EU.

Article 9 — Relations with other Agreements

89. A number of other Council of Europe conventiand agreements are strictly linked to the
Convention system, even though they are self-stgnaleaties. It is for this reason necessary to
ensure that the EU, as a party to the Conventiegpeacts the relevant provisions of such
instruments and is, for the purpose of their apgilbn, treated as if it were a party to them. Titis
the case, in particular, for the European Agreemaating to Persons Participating in Proceedings
of the European Court of Human Rights (ETS No. 1&hyl for the Sixth Protocol to the General
Agreement on Privileges and Immunities of the CdusfcEurope (ETS No. 162), which sets up
the privileges and immunities granted to the Judyfethe Court during the discharge of their
duties. In addition, its accession to the Conventtbe EU should also undertake to respect the
privileges and immunities of other persons involiedhe functioning of the Convention system,
such as the staff of the Registry of the Court, tmerm of the Parliamentary Assembly and
representatives in the Committee of Ministers; ¢hase covered by the General Agreement on
Privileges and Immunities of the Council of Eur¢ed S No. 002) and its first Protocol (ETS No.
010).

90. The accession of the EU to such instruments thed amendment would require a
cumbersome procedure. Moreover, the system of theef@l Agreement on Privileges and
Immunities of the Council of Europe is only openniember States of the Council of Europe.
Therefore, the Accession Agreement imposes an atinig on the EU, as a Contracting Party to
the Convention, to respect the relevant provisifithiese instruments, and a further obligation on
other Contracting Parties to treat the EU aswfdte a party to these instruments. These provisions
are accompanied by other operative provisions abioeitduty to consult the EU when these
instruments are amended, and about the duty ofSderetary General, as depositary of these
instruments, to notify the EU relevant events odnogrin the life of these instruments (such as any
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signature, ratification, acceptance or approva htry into force with respect to a patignd any
other act, notification or communication relatiogthem).

Article 10 — Signature and entry into force

91. This article is one of the usual final clauseduded in treaties prepared within the
Council of Europe. It has been amended to providée the Agreement should be open only to the
High Contracting Parties to the Convention at thate af its opening for signature and to the EU.

92. Should any State become a member of the Coahé&burope, and consequently a High

Contracting Party to the Convention, between thenop for signature of this Accession

Agreement and the date of its entry into force,t tBtate will be required as part of its

commitments for the accession to the Council ofogarto give an unequivocal binding statement
of its acceptance of the provisions of this Agreem&he Committee of Ministers' resolution

inviting that State to become a member of the Cibwidcurope shall contain a condition to that

effect.

93. Should any State become a member of the Coohddurope and a High Contracting

Party to the Convention after the entry into foofehis Agreement, it will be bound by those

provisions of the Agreement which have legal eHfebeyond the mere amendment of the
Convention; this is ensured by the new Article p&agraph 2, letter b) of the Convention, which
creates an explicit link between the Convention thedAccession Agreement.

Article 11 — Reservations
94. It is agreed that no reservations to the Ageedriself shall be allowed. This is without
prejudice to the possibility for the EU to makeamstions to the Convention, as provided for by
Article 2.

Article 12 — Notifications

95. This Article contains one of the usual finaudes included in treaties prepared within the
Council of Europe.

8 In accordance with the relevant provisions of eAgteement or Protocol, i.e. Articles 8 and 9 &f th
European Agreement relating to Persons ParticigatifProceedings of the European Court of Human
Rights, Article 22 of the General Agreement on Brges and Immunities of the Council of Europe,idet
7 of the Protocol to the General Agreement on Rgés and Immunities of the Council of Europe, dets
8 and 9 of the Sixth Protocol to the General Agreethon Privileges and Immunities of the Council of
Europe.
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Appendix to the Explanatory Report

and possible effects of the accession of the Eur@peUnion

Future
Provision in the . Addressed in the Accession corresponding
. Expression . s
Convention Agreement in... provision in the
Convention
Article 4 (3) (b) “countries” Para. 25 of the explanatory | None
report. This expression does
not need any adaptation or
interpretation as a result of
the EU’s accession.
Article 5 (1) (f) “country” Article 1 (2) Article 59 (2) (e)
Article 6 (1) “national security” Article 1 (2) Article 59 (2) (e)
Article 7 (1) “national law” Article 1 (2) Article 59 (2) (e)
Article 7 (2) “civilised nations” Para. 25 of the explanatory | None
report. This expression does
not need any adaptation or
interpretation as a result of
the EU’s accession.
Article 8 (2) “country” and “national Article 1 (2) Article 59 (2) (e)
security”
Article 10 (1) “States” Article 1 (2) Article 59 (2) (d)
Article 10 (2) “national security” and Article 1 (2) Article 59 (2) (e)
“territorial integrity”
Article 11 (2) “national security” and Article 1 (2) Article 59 (2) (e)
“administration of the
State”
Article 12 “national laws” Article 1 (2) Article 59 (2) (e)
Article 13 “national authority” Article 1 (2) Article 59 (2) (e)
Article 14 “national origin” and Para. 25 of the explanatory | None
“national minority” report. These expressions
do not need any adaptation
or interpretation as a result
of the EU’s accession.
Article 15 “life of the nation” Article 1 (2) Article 59 (2) (e)
Article 17 “State” Article 1 (2) Article 59 (2) (d)
Article 29 “inter-State applications” Article 4 (1) Article 29
Article 33 (title) “Inter-State cases” Article 4 (2) Article 33
Article 35 “domestic” Article 1 (2) Article 59 (2) (e)
Article 36 “nationals” Para. 25 of the explanatory | None

report. The use of such
term in this context does
not require any adaptation
as a result of the EU’s
accession, as the concept of
EU citizenship is not
analogous to the concept of
“nationality” of a member
State.

Articles 41 and 52

“internal law”

Para. 25 of the explanatory
report. This expression does
not need any adaptation as
a result of the EU’s

None
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accession, as it would apply
as it stands to the EU as to
any other High Contracting
Party.

Article 56 and “State”, “territorial”, Para. 25 of the explanatory None
Article 58 (4) “territory” and “territories” | report. The territorial

(Territorial application application clauses would

clause) not be applicable to the EU.
Article 57 “State”, “territory” Article 2 (2) Article 57 (1), 2"

sentence

Art. 1 of Prot. No. 1 “State” Article 1 (2) Article 59 (2) (d)
Art. 2 of Prot. No. 1 “State” Article 1 (2) Article 59 (2) (d)
Art. 4 of Prot. No. 1 | Territorial application Para. 25 of the explanatory | None

clause (see also Article 56 of
the Convention above)

report. The territorial
application clauses would
not be applicable to the EU.

Art. 6 of Prot. No. 1 Final Clause Article 1 (2) Article 59 (2) (a)
Art. 2 (1) of Prot. “State” (“territory of a Article 1 (2) Article 59 (2) (d)
No. 4 State”)
Art. 2 of Prot. No. 4 “country”, “national Article 1 (2) Article 59 (2) (e)
security”
Art. 3 of Prot. No. 4 “territory of a State of Para. 25 of the explanatory | None
which he is a national” report. The concept of
“territory of a State of
which he is a national” is
not applicable to the EU, as
the concept of EU
citizenship is not analogous
to the concept of
“nationality” of a member
State.
Art. 5 of Prot. No. 4 | Territorial application Para. 25 of the explanatory | None
clause (see also Article 56 of | report. The territorial
the Convention above) application clauses would
not be applicable to the EU.
Art. 7 of Prot. No. 4 Final Clause Article 1 (2) Article 59 (2) (a)
Art. 2 of Prot. No. 6 “State” Article 1 (2) Article 59 (2) (d)
Art. 5 of Prot. No. 6 | Territorial application Para. 25 of the explanatory | None
clause (see also Article 56 of | report. The territorial
the Convention above) application clauses would
not be applicable to the EU.
Art. 6 of Prot. No. 6 “States Parties” Article 1 (2) Article 59 (2) (d)
Art. 7-9 of Prot. No. | Final Clauses Article 1 (2) Article 59 (2) (a)
6
Art. 1(1) of Prot. No. | “Territory of a State” Article 1(2) Article 59 (2) (e)
7
Art. 1(2) of Prot. No. | “national security” Article 1 (2) Article 59 (2) (e)
7
Art. 3,4 and 5 of “State”, “States” Article 1 (2) Article 59 (2) (d)
Prot. No. 7
Art. 6 of Prot. No. 7 | Territorial application Para. 25 of the explanatory | None
clause (see also Article 56 of | report. The territorial
the Convention above) application clauses would
not be applicable to the EU.
Art. 7 of Prot. No. 7 “States Parties” Article 1 (2) Article 59 (2) (d)
Art. 8-10 of Prot. Final Clauses Article 1 (2) Article 59 (2) (a)
No. 7

28




CDDH-UE (2011)16prov

Art. 1 of Prot. No 12 | “national minority” (see Para. 25 of the explanatory | None
also Art. 14 of the report. The use of the term
Convention) “national” in this context
does not need any
adaptation as a result of the
EU ‘s accession.
Art. 2 of Prot. No 12 | Territorial application Para. 25 of the explanatory | None

clause (see also Article 56 of
the Convention above)

report. The territorial
application clauses would
not be applicable to the EU.

Art. 3 of Prot. No 12

“States Parties”

Article 1 (2)

Article 59 (2) (d)

Art. 4-6 of Prot.
No 12

Final Clauses

Article 1 (2)

Article 59 (2) (a)

Art. 4 of Prot. No 13

Territorial application
clause (see also Article 56 of
the Convention above)

Para. 25 of the explanatory
report. The territorial
application clauses would
not be applicable to the EU.

None

Art. 5 of Prot. No 13

“States Parties”

Article 1 (2)

Article 59 (2) (d)

Art. 6 of Prot. No 13

Final Clauses

Article 1 (2)

Article 59 (2) (a)
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