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Report of the Steering Committee for Human Rights CDDH) to the Committee of
Ministers on the elaboration of legal instruments ér the accession of the European
Union to the European Convention on Human Rights

1. At their 108%' meeting (26 May 2010), the Deputies adopted ad teoms of
reference for the CDDH to elaborate, no later tB&nJune 2011, in co-operation
with representative(s) of the European Union tappointed by the latter, a legal
instrument, or instruments, setting out the moralibf accession of the European
Union to the European Convention on Human Rigmsluding its participation in
the Convention system; and, in this context, tavéra any related isstfe.

2. In accordance with these ad hoc terms of refereheeCDDH decided at its 70th
meeting (15-18 June 2010) to entrust an informatgrof experts with the task of
drafting such legal instrument(s) in co-operatioithwthe European Commission
and, in this context, to examine all related issues

3. The informal group was composed of 14 members (7irop from member States
of the EU and 7 coming from States which are nomnibmers of the EU), chosen on
the basis of their expertise. A representativehef CAHDI and of the Registry of
the Court were authorised to participate in thetmgs as regular observers. The
CDDH elected Ms Tonje MEINICH (Norway) as Chairpmrsof the informal
Group.

4. This informal working group (CDDH-UE) held in totaight working meetings
with the European Commission between July 2010 dmde 2011, reporting
regularly to the CDDH on progress and on outstapdssues. The Chair of the
CDDH-UE had exchanges of views with the CDDH at 7t§' meeting (2-5
November 2010) and at its "f2neeting (29 March-1 April 2011). In the context of
its meetings, the informal group also held two exaes of views with
representatives of civil society, who regularly sittted comments on the working
documents. The Chairpersons of the CDDH and ofGb®H-UE presented an
update on the state of play to the Rapporteur Gayupluman Rights (GR-H) on 2
November 2010. The Chairperson of the CDDH-UE &bt an exchange of views
with the Political Affairs Committee, th€ommittee on Legal Affairs and Human
Rights and the Committee on Migration, Refugees and Populatioh the
Parliamentary Assembly of the Council of Europe28njune 2011.

5. Atits 72nd meeting, the CDDH agreed that in ordegive delegations sufficient
time to duly consider the final version of the drAtcession Agreement and its
explanatory report and to hold the necessary iatesonsultations, the final drafts
should be discussed at an extraordinary meetirigp tbeld on 12-14 October 2011
with a view to their adoption. In order to be atddollow this timetable, the CDDH
decided to ask the Committee of Ministers for ateesion of its ad hoc terms of
reference until 31 December 2011. At their 1 tdeeting, the Ministers’ Deputies,
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recalling the importance of concluding as soon assible work on the draft
accession agreement, decided to extend the ternefenénce as proposéd.

6. As aresult of the 8th and last working meetinghvtite European Commission, the
CDDH-UE agreed to transmit the draft legal instratseelaborated to the CDDH
with a view to their examination and adoption a #xtraordinary meeting of the
CDDH. The patrticipants considered that the mandaten to the CDDH-UE had
been fulfilled. It was nevertheless underlined ttet draft instruments elaborated
by the experts did not commit their respective gomeents, and that the
conclusions of the group were without prejudicéh discussion in the CDDH.

7. The draft legal instruments on the accession oEleo the European Convention
on Human Rights elaborated by the CDDH-UE (docun@pDH-UE(2011)16)
consist of a Draft Agreement on the Accession & European Union to the
Convention for the Protection of Human Rights anthdamental Freedoms, of a
Draft Rule to be added to the Rules of the Committé Ministers for the
supervision of the execution of judgments and eftdrms of friendly settlements
(draft Rule 18) and of a Draft Explanatory repartthe Agreement. Before being
submitted to the CDDH, the drafts were submittedldégal review by the
Directorate of Legal Advice and Public Internatibbaw, and to linguistic review.

8. The draft Agreement consists of 12 articles. Itsabm preserve the equal rights of
all individuals under the Convention, the rights agiplicants in the Convention
procedures, and the equality of all High ContragtiParties. The current control
mechanism of the Convention is, as far as posginéserved and applied to the EU
in the same way as to other High Contracting Partisy making only those
adaptations that are strictly necessary. The EUldycas a matter of principle,
accede to the Convention on an equal footing with dther Contracting Parties,
that is, with the same rights and obligations. #sywhowever, acknowledged that,
because the EU is not a State, some adaptatioris Wweunecessary.

9. At its extraordinary meeting on 12-14 October, ®8BDH discussed the draft
instruments. The Director General of Human Rightd Rule of Law underlined,
on behalf of the Secretary General of the CounfcEwrope, the importance of a
rapid conclusion of the ongoing work and the supfmrthe proposed drafts. Many
delegations, both from member States of the EU fam States which are not
member States of the EU, considered the draftumstnts, in their current drafting,
as an acceptable and balanced compromise. Thesespative of the European
Commission, when presenting the state of discassidhe European Union level
stated that there may be a need for further dismudsetween the member States of
the European Union.

10. The National Human Rights Institutions, Amnestyemfttional and the AIRE
Centre expressed their support for the continuadiwh the rapid conclusion of the
process; they emphasised that the people whoserhtgias are at issue in this
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11.

12.

13.

14.

15.

process should be kept at the centre of the debadethat there was a need for
greater transparency in the procedures in the EU.

In the absence of a common position among the Eampnion member States,
some delegations from member States of the European informed the CDDH
that they were not in a position to express sulisewiews in the CDDH at the
present stage and that more time was necessarglidoussion at the European
Union level before being able to discuss outstagdisues in CDDH. One of these
delegations indicated that it reserved its gengaoaition on the drafts and recalled
this in particular on Article 1, paragraph 2, lefte to e, on Article 3, paragraphs 2,
3 and 7, on Article 7 and on draft Rule 18.

One delegation expressed doubts on the wordingrie¢lé 3, paragraphs 2 and 3,
where reference is made to “ a provision” of Euasp&nion law. One delegation
expressed doubts on the proposed draft regardengrtor involvement of the Court
of Justice of the European Union. Two delegati@ised questions concerning the
differences in the participation of the EU in thepervision of the execution of
judgments against a member State of the EuropeanlUan the one hand, and
against a State which is not a member of the Eamopénion, on the other hand
(Article 7, paragraph 2, letters b and c). One le#se delegations expressed a
preference for a “positive” formulation of the lastntence of Article 7, paragraph
2, letter b. Another delegation stressed that théslwere acceptable, subject to the
condition that after the accession the EU and iesmber states would not be
obliged to take all decisions in the Council of & bodies in a coordinated
manner.

The CDDH agreed upon a number of minor changelardtaft explanatory report
and two linguistic adaptations in the French versaf the draft Accession
Agreement. As regards the amendments proposecelyithctorate of Programme,
Finances and Linguistic services of the CouncilEofrope to Article 8, it was
decided not to take a final position.

At the conclusion of this discussion, it appeatet given the political implications
of some of the pending problems, they could notsbled at this stage by the
CDDH itself nor by the CDDH-UE.

For this reason, the CDDH considered that in tlesgmt circumstances it had done
all it could, as a steering committee, and agreetlansmit the present report and
the attached revised draft instruments to the Cdteeniof Ministers for
consideration and further guidance.
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APPENDIX

Draft legal instruments on the accession of the Eopean Union to the European
Convention on Human Rights

I. Draft Agreement on the Accession of the Europeabynion to the Convention for
the Protection of Human Rights and Fundamental Fredoms

Preamble
The High Contracting Parties to the Conventiontlier Protection of Human Rights and
Fundamental Freedoms, signed at Rome on 4 Noveh35€r (ETS No. 5, hereinafter
referred to as “the Convention”), being memberetatf the Council of Europe, and the
European Union,

Having regard to Article 59, paragraph 2, of then@mtion;

Considering that the European Union is foundedherréspect for human rights and
fundamental freedoms;

Considering that the accession of the Europeanrutmaehe Convention will enhance
coherence in human rights protection in Europe;

Considering, in particular, that the individual stebhave the right to submit the acts,
measures or omissions of the European Union texttexnal control of the European
Court of Human Rights (hereinafter referred tothg ‘Court”);

Considering that, having regard to the specifi@aleygder of the European Union, its
accession requires certain adjustments to the @iovesystem to be made by common
agreement,

Have agreed as follows:

Article 1 — Scope of the accession and amendmentsArticle 59 of the
Convention

1. The European Union hereby accedes to the Caonvemnd the Protocol to the
Convention and to Protocol No. 6 to the Convention.

2. Paragraph 2 of Article 59 of the Convention kbalamended to read as follows:
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“2.a. The European Union may accede to this Convemtnohthe Protocols
thereto. Accession of the European Union to thédeods shall be governed,
mutatis mutandisby Article 6 of the Protocol, Article 7 of ProtaNo. 4,

Articles 7 to 9 of Protocol No. 6, Articles 8 to @0Protocol No. 7, Articles 4 to 6
of Protocol No. 12 and Articles 6 to 8 of Protobld. 13.

b. The status of the European Union as a High @otitrg Party to the
Convention and the Protocols thereto shall be éurtlefined in the Agreement on
the Accession of the European Union to the Conwarfor the Protection of
Human Rights and Fundamental Freedoms.

C. Accession to the Convention and the Protoc@setio shall impose on the
European Union obligations with regard only to anteasures or omissions of its
institutions, bodies, offices or agencies, or akpas acting on their behalf.
Nothing in the Convention or the Protocols thes#all require the European
Union to perform an act or adopt a measure for wiiibas no competence under
European Union law.

d. Where any of the terms ‘State’, ‘State Parttates’ or ‘States Parties’
appear in paragraph 1 of Article 10, and in Artitieof this Convention, as well
as in Articles 1 and 2 of the Protocol, ArticlefZRvotocol No. 4, Articles 2 and 6
of Protocol No. 6, Articles 3, 4, 5 and 7 of PraibNo. 7, Article 3 of Protocol

No. 12, and Article 5 of Protocol No. 13, they $he understood as referring also
to the European Union.

e Where any of the terms ‘national security’, inatl law’, ‘national laws’,
‘national authority’, ‘life of the nation’, ‘counyt, ‘administration of the State’,
‘territorial integrity’, ‘territory of a State’ ofldomestic’ appear in Articles 5, 6, 7,
8, 10, 11, 12, 13, 15 and 35 of this ConventiorAtiticle 2 of Protocol No. 4 and
in Article 1 of Protocol No. 7, they shall be unsteod as relating alsmutatis
mutandis to the European Union.”

3. Paragraph 5 of Article 59 of the Convention khalamended to read as follows:

“B. The Secretary General of the Council of Eurspall notify all the
Council of Europe member States and the Europeanldr the entry into force
of the Convention, the names of the High ContrgcRarties who have ratified it
or acceded to it, and the deposit of all instrum@ftatification or accession
which may be effected subsequently.”

Article 2 — Reservations to the Convention and it®rotocols
1. The European Union may, when signing or expngsiss consent to be bound by

the provisions of this Agreement in accordance Witticle 10, make reservations to the
Convention and to the Protocol in accordance witiicke 57 of the Convention.
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2. Paragraph 1 of Article 57 of the Conventionlidbeamended to read as follows:

“1. Any State may, when signing this Conventiombien depositing its
instrument of ratification, make a reservationaspect of any particular provision
of the Convention to the extent that any law theforce in its territory is not in
conformity with the provision. The European Unioaynwhen acceding to this
Convention, make a reservation in respect of amyqodar provision of the
Convention to the extent that any law of the EuaspEnion then in force is not

in conformity with the provision. Reservations ofjeneral character shall not be
permitted under this Article.”

Article 3 — Co-respondent mechanism
1. Article 36 of the Convention shall be amendedodiows:

a. The heading of Article 36 shall be amended &ulras follows: “Third
party intervention and co-respondent”.

b. The following paragraph shall be added at treea@Article 36:

“4. The European Union or a member State of th@jiean Union
may become a co-respondent to proceedings by deaséithe Court in
the circumstances set out in the Agreement on tleegsion of the
European Union to the Convention for the ProtectibHuman Rights and
Fundamental Freedoms. A co-respondent is a pathetoase. The
admissibility of an application shall be assess#boumt regard to the
participation of a co-respondent in the proceedings

2. Where an application is directed against ormaare member States of the
European Union, the European Union may becomerasmendent to the proceedings in
respect of an alleged violation notified by the @alit appears that such allegation calls
into question the compatibility with the Conventiaghts at issue of a provision of
European Union laynotably where that violation could have been avbidely by
disregarding an obligation under European Union law

3. Where an application is directed against the@pgean Union, the European Union
member States may become co-respondents to thegaliags in respect of an alleged
violation notified by the Court if it appears ttsatch allegation calls into question the
compatibility with the Convention rights at issueagrovision of the Treaty on
European Union, the Treaty on the Functioning eflluropean Union or any other
provision having the same legal value pursuantdse instrumenisiotably where that
violation could have been avoided only by disregay@n obligation under those
instruments.
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4. Where an application is directed against andied to both the European Union
and one or more of its member States, the statasyfespondent may be changed to
that of a co-respondent if the conditions in paapbr2 or paragraph 3 of this Article are
met.

5. A High Contracting Party shall become a co-resient only at its own request
and by decision of the Court. The Court shall dbekviews of all parties to the
proceedings. When determining a request of thigradghe Court shall assess whether, in
the light of the reasons given by the High ContrecParty concerned, it is plausible that
the conditions in paragraph 2 or paragraph 3 sf Anticle are met.

6. In proceedings to which the European Unioroisespondent, if the Court of
Justice of the European Union has not yet asselssambmpatibility with the Convention
rights at issue of the provision of European Urlamm as under paragraph 2 of this
Article, then sufficient time shall be afforded ftwe Court of Justice of the European
Union to make such an assessment and thereaftérefarties to make observations to
the Court. The European Union shall ensure that agsessment is made quickly so that
the proceedings before the Court are not undulyyeel. The provisions of this paragraph
shall not affect the powers of the Court.

7. The respondent and the co-respondent shalbapmatly in the proceedings
before the Court.

8. This Article shall apply to applications submittfrom the date of entry into
force of this Agreement.

Article 4 — Inter-Party cases

1. The first sentence of paragraph 2 of ArticleoR¢he Convention shall be
amended to read as follows:

“A Chamber shall decide on the admissibility anditeeof inter-Party
applications submitted under Article 33”.

2. The heading of Article 33 of the Convention sbalamended to read as follows:

“Article 33 — Inter-Party cases”.

Article 5 — Interpretation of Articles 35 and 55 ofthe Convention

Proceedings before the Court of Justice of the i@an Union shall be understood as
constituting neither procedures of internationgestigation or settlement within the
meaning of Article 35, paragraphb2of the Convention, nor means of dispute settlémen
within the meaning of Article 55 of the Convention.
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Article 6 — Election of judges

1. A delegation of the European Parliament shakititled to participate, with the
right to vote, in the sittings of the Parliament&sgsembly of the Council of Europe
whenever the Assembly exercises its functionsedl&t the election of judges in
accordance with Article 22 of the Convention. Thenber of representatives of the
European Parliament shall be the same as the highewder of representatives to which
any State is entitled under Article 26 of the Statnf the Council of Europe.

2. The modalities of the participation of represéimes of the European Parliament
in the sittings of the Parliamentary Assembly & @ouncil of Europe and its relevant
bodies shall be defined by the Parliamentary As$goftthe Council of Europe, in co-
operation with the European Parliament.

Article 7 — Participation of the European Union inthe Committee of
Ministers of the Council of Europe

1. The European Union shall be entitled to paréitggn the Committee of Ministers,
with the right to vote, when the latter takes dedis:

a. under Article 26, paragraph 2, Article 39, para@rdp Article 46, paragraphs
2 to 5, or Article 47 of the Convention;

b. regarding the adoption of Protocols to the Conwenti

c. regarding the adoption or implementation of anyeotimstrument or text
addressed to the Court or to all High ContractiagiBs to the Convention, or
relating to the functions exercised by virtue ok t&onvention by the
Committee of Ministers or the Parliamentary Assembl the Council of
Europe.

2. The exercise of the right to vote by the Europgaion and its member States
shall not prejudice the effective exercise by tlmendittee of Ministers of its supervisory
functions under Articles 39 and 46 of the Convemtio particular, the following shall

apply.

a. Where the Committee of Ministers supervises thélmegnt of obligations
either by the European Union alone, or by the EemopUnion and one or
more of its member States jointly, it derives frdm European Union treaties
that the European Union and its member States sxp@sitions and vote in a
co-ordinated manner. The Rules of the CommitteeMafisters for the
supervision of the execution of judgments and & terms of friendly
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settlements shall be adapted to ensure that thentdtee of Ministers
effectively exercises its functions in those circtamces.

b. Where the Committee of Ministers otherwise supewishe fulfilment of
obligations by a member State of the European Urlwe European Union is
precluded for reasons pertaining to its internghleorder from expressing a
position or exercising its right to vote. The Eugap Union treaties do not
oblige the member States of the European Unionxfmess positions or to
vote in a co-ordinated manner.

c. Where the Committee of Ministers supervises thélfugnt of obligations by
a High Contracting Party other than the Europeaimtyor a member State of
the European Union, the European Union treatiesatooblige the member
States of the European Union to express positiots wote in a co-ordinated
manner, even if the European Union expresses s#i@o or exercises its
right to vote.

Article 8 — Participation of the European Union inthe expenditure related to
the Convention

1. The European Union shall pay an annual cortidhudedicated to the expenditure
related to the functioning of the Convention. Tamnual contribution shall be in addition

to contributions made by the other High Contractagties. Its amount shall be equal to
34% of the highest amount contributed in the previgear by any State to the Ordinary

Budget of the Council of Europe.

2. a. If the amount dedicated within the Ordinary Bedgf the Council of
Europe to the expenditure related to the functigmihthe Convention, expressed
as a proportion of the Ordinary Budget itself, @®s in each of two consecutive
years by more than 2.5 percentage points fromeéheeptage indicated in
paragraph 1, the Council of Europe and the Europgaon shall, by agreement,
amend the percentage in paragraph 1 to reflech#visproportion.

b. For the purpose of this paragraph, no accourit lsb@aken of:

— a decrease in absolute terms of the amount dedioatthin the
Ordinary Budget of the Council of Europe to the exgliture related to
the functioning of the Convention as compared ® ybar preceding
that in which the European Union becomes a PartigddConvention;

— [an increase in thamount dedicated within the Ordinary Budget of
the Council of Europe to the expenditure relatetheofunctioning of
the Convention, expressed as a proportion of thdin@ry Budget
itself, where this results from a decrease in alisoterms of the
Ordinary Budget and either no change or a decr@asbsolute terms
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of the amount dedicated within it to the expendituelated to the
functioning of the Conventiori.]

C. The percentage that results from an amendmetdryparagraph 2.a may
itself later be amended in accordance with thiageaph.

3. For the purpose of this Article, the expendituelated to the functioning of the
Convention comprises the total expenditure on:

a. the Court;

b. the supervision of the execution of judgments ef@ourt; and

c. the functioning, when performing functions undee t@onvention, of the
Committee of Ministers, the Parliamentary Assemhblyd the Secretary
General of the Council of Europe,

increased by 15% to reflect related administradiverhead costs.

4. Practical arrangements for the implementatiacthise Article may be determined
by agreement between the Council of Europe ané&tinepean Union.

Article 9 — Relations with other Agreements
1. The European Union shall respect the provisadns

a. Articles 1 to 6 of the European Agreement relatmdPersons Participating in
Proceedings of the European Court of Human Rights March 1996 (ETS
No. 161);

b. Articles 1 to 19 of the General Agreement on Pegds and Immunities of the
Council of Europe of 2 September 1949 (ETS No.r2) Articles 2 to 6 of its
Protocol of 6 November 1952 (ETS No. 10), in sodarthey are relevant to
the operation of the Convention; and

c. Articles 1 to 6 of the Sixth Protocol to the Gerekgreement on Privileges
and Immunities of the Council of Europe of 5 Mal&96 (ETS No. 162).

2. For the purpose of the application of the Agreets and Protocols referred to in
paragraph 1, the Contracting Parties to each of tieall treat the European Union as if
it were a Contracting Party to that Agreement atéuol.

3. The European Union shall be consulted beforefgmgement or Protocol
referred to in paragraph 1 is amended.

4. With respect to the Agreements and Protocokrmed to in paragraph 1, the
Secretary General of the Council of Europe shaifynthe European Union of:

% Text in brackets proposed for deletion in accocganith the opinion of the Directorate of Programme
Finances and Linguistic services of the Counckofope.
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a. any signature;

b. the deposit of any instrument of ratification, gueece, approval or
accession;

c. any date of entry into force in accordance withriglevant provisions of those
Agreements and Protocols; and

d. any other act, notification or communication reigtio those Agreements and
Protocols.

Article 10 — Signature and entry into force

1. The High Contracting Parties to the Conventiotha date of the opening for
signature of this Agreement and the European Umiay express their consent to be
bound by:

a. signature without reservation as to ratificatiocgegptance or approval; or

b. signature with reservation as to ratification, gtaace or approval, followed
by ratification, acceptance or approval.

2. Instruments of ratification, acceptance or aparshall be deposited with the
Secretary General of the Council of Europe.

3. This Agreement shall enter into force on thet filay of the month following the
expiration of a period of three months after thieeds which all High Contracting Parties
to the Convention mentioned in paragraph 1 ané&thepean Union have expressed their
consent to be bound by the Agreement in accordaitbehe provisions of the preceding
paragraphs.

4. The European Union shall become a Party to threvéntion, to the Protocol to
the Convention and to Protocol No. 6 to the Coneerat the date of entry into force of
this Agreement.

Article 11 — Reservations

No reservation may be made in respect of the pianssof this Agreement.

Article 12 — Notifications
The Secretary General of the Council of Europel stwdify the European Union and the
member States of the Council of Europe of:

a. any signature without reservation in respect offication, acceptance or
approval;
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b. any signature with reservation in respect of rediiion, acceptance or
approval;

c. the deposit of any instrument of ratification, guteece or approval;
d. the date of entry into force of this Agreementd@c@dance with Article 10;
e. any other act, notification or communication religtto this Agreement.

In witness whereof the undersigned, being duly augkd thereto, have signed this
Agreement.

Done at ............. the ............. , in Engléstd in French, both texts being equally
authentic, in a single copy which shall be depdsitethe archives of the Council of
Europe. The Secretary General of the Council obgeishall transmit certified copies to
each member State of the Council of Europe anbdadctiropean Union.
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II. Draft Rule to be added to the Rules of the Comnttee of Ministers for the
supervision of the execution of judgments and of thterms of friendly settlements

Rule 18 — Judgments and friendly settlements in cas to which the European Union
is a party

Where the Committee of Ministers supervises thiélfugnt of obligations either by the
European Union alone, or by the European Unioncergdor more of its member States
jointly, the High Contracting Parties shall:

a. without prejudice to the provisions under subagaaph andc, consider
decisions by the Committee of Ministers as adofgtadsimple majority of the
representatives entitled to sit on the Committebeamalf of those High Contracting
Parties that are not member States of the Eurogeam is in favour;

b. consider decisions by the Committee of Ministerder Rules 10 and 11 as
adopted if two thirds of the representatives eadito sit on the Committee on behalf of
those High Contracting Parties that are not merSieties of the European Union are in
favour; and

C. consider decisions by the Committee of Ministerder Rule 17 as adopted if, in
addition to the majority set out in Article 2of the Statute of the Council of Europe, a
simple majority of the representatives casting i@ wnm behalf of those High Contracting
Parties that are not member States of the Eurogaam is in favour.
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[Il. Draft Explanatory report to the Agreement on the Accession of the European
Union to the Convention for the Protection of HumanRights and Fundamental
Freedoms

Introduction

1. The accession of the European Union (hereinedferred to as “the EU”) to the
Convention for the Protection of Human Rights anddamental Freedoms, signed at Rome on
4 November 1950 (hereinafter referred to as “thev@ation”) constitutes a major step in the
development of the protection of human rights indpe.

2. Discussed since the late 1970s, the accessoamigea legal obligation under the Treaty
on European Union when the Treaty of Lisbon carntefiorce on 1 December 2009. Pursuant to
Article 6, paragraph 2, of the Treaty on Europeaiob, “[tlhe Union shall accede to the
[Convention]. Such accession shall not affect theols competences as defined in the
Treaties”. Protocol No. 8 to the Treaty of Lisbat sut a number of further requirements for the
conclusion of the Accession Agreement. Protocol Noto the Convention, which was adopted
in 2004 and which entered into force on 1 June 28d@&nded Article 59 of the Convention to
allow the EU to accede to it.

I. Need for an Accession Agreement

3. The above provisions, although necessary, watrsutficient to allow for an immediate
accession of the EU. The Convention, as amendé&dditpcols Nos. 11 and 14, was drafted to
apply only to Contracting Parties who are also mem$tates of the Council of Europe. As the
EU is neither a State nor a member of the Couriélunope, and has its own specific legal
system, its accession requires certain adaptatioiiie Convention system. These include:
amendments to provisions of the Convention to enthat it operates effectively with the
participation of the EU; supplementary interpretfprovisions; adaptations of the procedure
before the European Court of Human Rights (her&naéferred to as “the Court”) to take into
account the characteristics of the legal ordehef&U, in particular the specific relationship
between an EU member State’s legal order and thaed=U itself; and other technical and
administrative issues not directly pertaining te taxt of the Convention, but for which a legal
basis is required.

4, It was therefore necessary to establish, by comagreement between the EU and the
current High Contracting Parties to the Conventtbe,conditions of accession and the
adjustments to be made to the Convention system.

5. As a result of the accession, the acts, measmasmissions of the EU, like every other
High Contracting Party, will be subject to the ertd control exercised by the Court in the light
of the rights guaranteed under the Convention. iBradl the more important since the EU
member States have transferred substantial powéing tEU. At the same time, the competence
of the Court to assess the conformity of EU lawhwtfite provisions of the Convention will not
prejudice the principle of the autonomous inteigtien of the EU law.

6. The EU is founded on the respect for fundameights, the observance of which is
ensured by the Court of Justice of the EuropeantJ¢tiereinafter referred to as “the CJEU”) as
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well as by the courts of the EU member States;ssiae of the EU to the Convention will further
enhance the coherence of the judicial protectidmuofian rights in Europe.

7. As general principles, the Accession Agreera@ms to preserve the equal rights of all
individuals under the Convention, the rights of laggmts in the Convention procedures, and the
equality of all High Contracting Parties. The catreontrol mechanism of the Convention
should, as far as possible, be preserved and dpplighe EU in the same way as to other High
Contracting Parties, by making only those adaptattbat are strictly necessary. The EU should,
as a matter of principle, accede to the Converdiman equal footing with the other Contracting
Parties, that is, with the same rights and oblogesi It was, however, acknowledged that, because
the EU is not a State, some adaptations would bessary. It is also understood that the existing
rights andbbligations of the States Parties to the Conventidrether or not members of the EU,
should be unaffected by the accession, and thatistrébution of competences between the EU
and its member States and between the EU institusball be respected.

Il. Principal stages in the preparation of the Accesion Agreement

8. Before the elaboration of this Agreement, theeasion of the EU to the Convention had
been debated on several occasions.

9. The Steering Committee for Human Rights (CDDHQted at its 53rd meeting in June
2002 a studyof the legal and technical issues that would Havee addressed by the Council of
Europe in the event of possible accession by thedgbe Convention, which it transmitted to the
Convention on the Future of Europe, convened falgvthe Laeken Declaration of the European
Council (December 2001), in order to consider tley kssues arising for the EU's future
development with a view to assisting future pdditidecision making about such accession.

10. When drafting Protocol No. 14 to the Conveniior2004, the High Contracting Parties
decided to add a new paragraph to Article 59 of @mmvention providing for the possible
accession of the EU. It was, however, noted evahaittime that further modifications to the
Convention were necessary to make such accessgsibmfrom a legal and technical point of
view.” Such modifications could be made either in an afimgnprotocol to the Convention, or in
an accession treaty between the EU and the Statded?o the Convention.

11. The entry into force of the Treaty of LisbonDecember 2009 and of Protocol No. 14 to
the Convention in June 2010 created the necessgay preconditions for the accession.

12. The Committee of Ministers adopted, at the 108Beeting of the Ministers’ Deputies
(26 May 2010), ad hoc terms of reference for theDEDto elaborate, in co-operation with
representatives of the EU, a legal instrument, n@triments, setting out the modalities of
accession of the EU to the European Convention emath Rights, including its participation in
the Convention systémOn the EU side, the Council of the EU adopted4odune 2010 a
Decision authorising the European Commission tmtiag an agreement for the EU to accede to
the Convention.

*. Document CDDH(2002)010 Addendum 2.
®. See the explanatory report to Protocol No. 1#agmph 101.
®. CM/Del/Dec(2010)1085, of 26 May 2010.



17 CDDH(2011)009

13. The CDDH entrusted this task to an informalugraf 14 members (7 coming from
member States of the EU and 7 coming from non-mei8tses of the EU), chosen on the basis
of their expertise. This informal working group (DB-UE) held in total eight working meetings
with the European Commission, reporting regulaslyhite CDDH on progress and on outstanding
issues. In the context of these meetings, the nmdibrgroup also held two exchanges of views
with representatives of civil society, who regwadubmitted comments on the working
documents.

14. In the context of the regular meetings whide talace between the two courts,
delegations from the Court and the CJEU discuseelialanuary 2011 the accession of the EU
to the Convention, and in particular the questibthe possible prior involvement of the CJEU in
cases to which the EU is a co-respondent. The Da&akaration by the Presidents of the two
European courts summarising the results of theudion provided valuable reference and
guidance for the negotiation.

15. The CDDH approved the draft Accession Agreeraadtsent it to the Committee of
Ministers on ... . The Parliamentary Assembly addatn opinion on the draft Accession
Agreement (Opinion No. ... of ...). The Accession Agnemt was adopted by the Committee of
Ministers on ... and opened for signature on ...

[ll. Comments on relevant provisions of the Agreemet

Article 1 — Scope of the accession and amendmengsAtrticle 59 of the Convention

16. It was decided that, upon its entry into fotbe, Accession Agreement would
simultaneously amend the Convention and includé&themong its Parties, without the EU
needing to deposit a further instrument of accesdibis would also be the case for the EU’s
accession to the Protocol and to Protocol No. 6s8guent accession by the EU to other
Protocols would require the deposit of separatession instruments.

17. The amendments to the Convention concern pgrhgr2 and 5 of Article 59.

18. Article 59, paragraph 2, of the Conventionaaended, defines the scope of the
accession of the EU to the Convention. It is didideo five sub-paragraphs.

Possible accession to other Protocols

19. Under paragraph&.a provision is added to Article 59, of the Corti@mto permit the

EU to accede to the Protocols to the Conventiorefisure that this provision can serve as a legal
basis for the accession to those Protocols, ArfiBleparagraph &, states that the provisions of
the Protocols concerning signature and ratificat@mtry into force and depositary functions

shall applymutatis mutandisin the event of the EU’s accession to those aito

' These are, namely: Article 6 of the Protocoljdéet7 of Protocol No. 4, Articles 7 to 9 of Procb®No. 6,
Articles 8 to 10 of Protocol No. 7, Articles 4 tm6Protocol No. 12 and Articles 6 to 8 of Protobld. 13.
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Reference in the Convention to further provisianthe Accession Agreement

20. Article 59, paragraphl®.of the Convention provides that the status offbleas a High
Contracting Party to the Convention shall be furthefined in the Accession Agreement. Such
explicit reference to the Accession Agreement méakesssible to limit the amendments made to
the Convention. For instance, provisions aboutilpges and immunities and about the
participation of the EU in the Committee of Ministef the Council of Europe are thus dealt with
in the Accession Agreement. In so far as the Acoassgreement will still have legal effect after
the EU has acceded, its provisions will be sulieatterpretation by the Court. To implement
the Accession Agreement, the EU may need to adtgrnial legal rules regulating various
matters, including the functioning of the co-resgimt mechanism. Similarly, the Rules of Court
may also need to be adapted.

Effects of theccession

21. The provision under paragraphb &flects the requirement under Article 2 of Proloc

No. 8 to the Treaty of Lisbon that the accessiothefEU shall not affect its competences or the
powers of its institutions. The provision also iflas that accession to the Convention imposes on
the EU obligations with regard to acts, measureswissions of its institutions, bodies, offices or
agencies, or of persons acting on their behalfewike, since the Court under the Convention has
jurisdiction to settle disputes between individuatsl the High Contracting Parties (as well as
between High Contracting Parties) and therefoiaterpret the provisions of the Convention, the
decisions of the Court in cases to which the Epligy will be binding on the EU’s institutions,
including the CJEU.

Technical amendments to the Convention

22. An interpretation clause is added to Articleo%he Convention with regard to terms

such as “State”, “State Party” and other Stateifipaoncepts (paragraphd®ande); this avoids
amending the substantive provisions of the Congardind the Protocols, thereby maintaining
their readability. All of the Protocols provide thheir substantive provisions shall be regarded as
additional articles to the Convention, and thattal provisions of the latter shall apply
accordingly; this clarifies the accessory naturthefProtocols to the Convention. It follows that
the general interpretation clause added to the @dion will also apply to the Protocols without
their needing to be amended to that effect.

23. By virtue of paragraph@.various terms that explicitly refer to “States’High
Contracting Parties to the Convention (that isatSt, “State Party”, “States” or “States Partis”
will, after the accession, be understood as refgriso to the EU as a High Contracting Party.

24, Paragraph 2then addresses other terms in the ConventionrenBriotocols that refer
more generally to the concept of a State, or tmizeelements thereof (“national securit{”,

8 See also, in this respect Court of Justice of Eneopean Communities, opinion 1/91 of the of 14
December 1991 and opinion 1/92 of 10 April 1992.

° Appearing in: Article 10, paragraph 1, and Aidl7 of the Convention; Articles 1 and 2 of thettol;
Article 2 of Protocol No. 4; Articles 2 and 6 ofdocol No. 6; Articles 3, 4, 5 and 7 of Protocol.Ng
Article 3 of Protocol No. 12; and Article 5 of Poabl No. 13 to the Convention.

19 Appearing in: Article 6, paragraph 1, Article Baragraph 2, Article 10, paragraph 2, and Article 1
paragraph 2, of the Convention; Article 2, parabr8p of Protocol No. 4; and Article 1, paragrapio®,
Protocol No. 7 to the Convention.
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“national law”; national authority™?® “life of the nation”** “country” *®
“administration of the State®, “territorial integrity”,*’ “domestlc",18 “territory of a State'): after
the accession, these will be understood as relats@gmutatis mutandisto the EU. As regards
the application to the EU of the expression “lifale nation”, it was noted that it may be
interpreted as allowing the EU to take measuresg#ging from its obligations under the
Convention in relation to measures taken by oiits ihember States in time of emergency in
accordance with Article 15 of the Convention. Téert “domestic” should be understood as
“internal” to the legal order of a High ContractiRgrty, as confirmed by the French wording of

Article 35 of the Convention.

national laws™,

25. An interpretation clause was not considerexsgary for the expression “internal law”
appearing in Articles 41 and 52 of the Conventg&inge this expression would be equally
applicable to the EU as a High Contracting Parher€ are some expressions in the Convention
like those covered by Article 59, paragrapth @xde, that have not been included in that
interpretation clause. In particular, for reasoesgining to the specific legal order of the EU, EU
citizenship is not analogous to the concept ofomatity that appears in Articles 14 and 36 of the
Convention, Article 3 of Protocol No. 4 and Artideof Protocol No. 12. Likewise, the terms
“countries” appearing in Article 4, paragraph,3f the Convention, “civilised nations”
appearing in Article 7 of the Convention, and “8tatterritorial” and “territory/territories”
appearing in Articles 56 and 58 of the Conventind & the corresponding provisions of the
Protocols?’ do not require any adaptation as a result of tis Bccession. A complete table of
all State-related expressions and their intergetdollowing the EU’s accession appears in the
appendix to this explanatory report.

26. Finally, a technical amendment to Article 5&ggraph 5, of the Convention takes into
account EU accession for the purposes of notificaby the Secretary General.

Article 2 — Reservations to the Convention and itProtocols

27. The EU should accede to the Convention, aasfaiossible, on an equal footing with the
other High Contracting Parties. Therefore, the @torts applicable to the other High Contracting
Parties with regard to reservations, declaratiowsderogations under the Convention should also
apply to the EU. For reasons of legal certaintwas, however, agreed to include in the
Accession Agreement a provision (Article 2, parabra) allowing the EU to make reservations
under Article 57 of the Convention under the sapraiions as any other High Contracting

Party. This would also include the right to maksergations when acceding to existing or future
additional protocols. Any reservation should besistent with the relevant rules of international
law.

. Appearing in Article 7 of the Convention.
2. Appearing in Article 12 of the Convention.
. Appearing in Article 13 of the Convention.
. Appearing in Article 15 of the Convention.
. Appearing in: Article 5, paragraphfland Article 8, paragraph 2, of the Convention &mticle 2,
paragraph 2, of Protocol No. 4 to the Convention.
. Appearing in Article 11, paragraph 2, of the Cemtion.
. Appearing in Article 10, paragraph 2, of the Cemtion.
. Appearing in Article 35 of the Convention.
° Appearing in Article 1, paragraph 1, of Protobldl. 7 to the Convention.
°. These are, namely: Article 4 of the Protocol,idket 5 of Protocol No. 4, Article 5 of Protocol N6,
Article 6 of Protocol No. 7, Article 2 of Protochlo. 12 and Article 4 of Protocol No. 13.
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28. As Article 57 of the Convention currently ombfers to “States”, technical adaptations to
paragraph 1 of that provision are necessary tovalhe EU to make reservations under it (see
Article 2, paragraph 2, of the Accession Agreeméttie expression “law of the European

Union” is meant to cover the Treaty on Europeanddnthe Treaty on the Functioning of the
European Union, or any other provision having time legal value pursuant to those instruments
(the EU “primary law”) as well as legal provisiooantained in acts of the EU institutions (the

EU “secondary law").

29. In accordance with Article 1, paragraph 1 hef Accession Agreement, the EU accedes
to the Convention, to the Protocol to the Convenéind to Protocol No. 6 to the Convention. The
EU may make reservations to the Convention anldedProtocol; no reservations are permitted to
Protocol No. 6, pursuant to its Article 4. In theeet of EU accession to other Protocols, the
possibility to make reservations is governed bychet57 of the Convention and the relevant
provisions of such Protocols.

30. Article 2, paragraph 1, of the Accession Agreet gives the EU the possibility to make
reservations to the Convention either when sigoinghen expressing its consent to be bound by
the provisions of the Accession Agreement. In ataonce with Article 23 of the 1969 Vienna
Convention on the Law of Treaties, reservationfhiéoConvention made at the moment of the
signature of the Accession Agreement shall be ooefil, in order to be valid, at the moment of
expression of consent to be bound by the provisidtise Accession Agreement.

Article 3 — Co-respondent mechanism

31. A new mechanism is being introduced to allbevEEU to become a co-respondent to
proceedings instituted against one or more of émibver States and, similarly, to allow the EU
member States to become co-respondents to progsddstituted against the EU.

Reasons for the introduction of the mechanism

32. This mechanism was considered necessary torewadate the specific situation of the
EU as a non-State entity with an autonomous legaiem that is becoming a Party to the
Convention alongside its own member States. Itsigegial feature of the EU legal system that
acts adopted by its institutions may be implemebteils member States and, conversely, that
provisions of the EU founding treaties agreed uppits member States may be implemented by
institutions, bodies, offices or agencies of the Rlith the accession of the EU, there could arise
the unique situation in the Convention system iictvia legal act is enacted by one High
Contracting Party and implemented by another.

33. The newly introduced Article 36, paragrapbfthe Convention provides that a co-
respondent has the status of a party to the dabe Court finds a violation of the Convention,
the co-respondent will be bound by the obligationder Article 46 of the Convention. The co-
respondent mechanism is therefore not a procegrivéege for the EU or its member States, but
a way to avoid gaps in participation, accountabditd enforceability in the Convention system.
This corresponds to the very purpose of EU accessid serves the proper administration of
justice.

34. As regards the position of the applicant,nteéely introduced Article 36, paragraph 4, of
the Convention states that the admissibility oapplication shall be assessed without regard to
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the participation of the co-respondent in the pedaegs. This provision thus ensures that an
application will not be considered inadmissibleaagsult of the participation of the co-
respondent, notably with regard to the exhaustfatomestic remedies within the meaning of
Article 35, paragraph 1, of the Convention. Moregegplicants will be able to make
submissions to the Court in each case before aidadn joining a co-respondent is taken (see
below, paragraphs 46 to 50).

35. The introduction of the co-respondent mechatigsafso fully in line with Article 1b of
Protocol No. 8 to the Treaty of Lisbon, which ragsithe Accession Agreement to provide for
“the mechanisms necessary to ensure that ... indiVigjoplications are correctly addressed to
Member States and/or the Union, as appropriatehdthe language of this protocol, the co-
respondent mechanism offers the opportunity tor&ait applications in the following two ways.

Situations in which the co-respondent mechanismlmeagpplied

36. The mechanism would allow the EU to become-gespondent to cases in which the
applicant has directed an application only againstor more EU member States. Likewise, the
mechanism would allow the EU member States to beamwespondents to cases in which the
applicant has directed an application only agahmstEU.

37. Where an application is directed against bo¢hBU and an EU member State, the
mechanism would also be applied if the EU or itsnfoer State was not the party that acted or
omitted to act in respect of the applicant, but imagead the party that provided the legal basis
for that act or omission. In this case, the co-oesient mechanism would allow the application
not to be declared inadmissible in respect of plaaty on the basis that it is incompatibd¢ione
personae

38. In cases in which the applicant alleges diffexéolations by the EU and one or more of
its member States separately, the co-responderitamisen will not apply.

Third party intervention and the co-respondent nagitm

39. The co-respondent mechanism differs from thady interventions under Article 36,
paragraph 2, of the Convention. The latter onlegithe third party (be it a High Contracting
Party to the Convention or, for example, anothéjest of international law or a non-
governmental organisation) the opportunity to sulwnitten comments and participate in the
hearing in a case before the Court, but it doedbeobme a party to the case and is not bound by
the judgment. A co-respondent becomes, on theamynta full party to the case and will

therefore be bound by the judgment.

40. It is understood that a third party interventimay often be the most appropriate way to
involve the EU in a case. For instance, if an ajpibn is directed against a State associated to
parts of the EU legal order through separate iatégonal agreements (for example, the
“Schengen” and “Dublin” agreements and the agre¢methe European Economic Area)
concerning obligations arising from such agreemehisd party intervention would be the only
way for the EU to participate in the proceedingse Thtroduction of the co-respondent
mechanism should thus not be seen as precludirghfeom participating in the proceedings as
a third party intervener, where the conditionslfecoming a co-respondent are not met.
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The tests for triggering the co-respondent mechmanis

41. In order to identify cases involving EU lawitable for applying the co-respondent
mechanism, two tests are set out Article 3, papgra& and 3, of the Accession Agreement.
These tests would apply taking account of provisiohEU law as interpreted by the competent
courts. The fact that the alleged violation magafrom a positive obligation deriving from the
Convention would not affect the application of #éssts. They would also cover cases in which
the applications were directed from the outsetragjdioth the EU and one or more of its member
States (Article 3, paragraph 4, of the AccessioreAment)

42, In the case of applications notified to onenoire member States of the EU, but not to the
EU itself (paragraph 2), the test is fulfilled ifappears that the alleged violation notified by th
Court calls into question the compatibility of ayision of (primary or secondary) EU law with
the Convention rights at issue. This would be thsec for instance, if an alleged violation could
only have been avoided by a member State disregardn obligation under EU law (for
example, when an EU law provision leaves no digmmeto a member State as to its
implementation at the national level).

43. In the case of applications notified to the, BUt not to one or more of its member States
(paragraph 3), the EU member States may becomespmmndents if it appears that the alleged
violation as notified by the Court calls into questthe compatibility of a provision of the
primary law of the EU with the Convention rightssgue.

44, On the basis of the relevant case law of theriCdt can be expected that such a
mechanism may be applied only in a limited humberages.

Outline of the procedure under the co-responderthaeism

45, The co-respondent mechanism will not alterctimeent practice under which the Court
makes a preliminary assessment of an applicatigh,the result that many manifestly ill-

founded or otherwise inadmissible applicationsrentecommunicated. Therefore, the co-
respondent mechanism should only be applied tcsasbizh have been notified to a High
Contracting Party. Article 3, paragraph 5, of thexdssion Agreement outlines the procedure and
the conditions for applying the co-respondent maidma, whereby a High Contracting Party
becomes a co-respondent by decision of the Cohet fdllowing paragraphs are understood as
merely illustrating this provision. For those casekected by the Court for notification, the
procedure initially follows the information indieat by the applicant in the application form.

A. Applications directed against one or more membate®%s$) of the European Union,
but not against the European Union itself (or weesa)

46. In cases in which the application is directgdinst one (or more) member State(s) of the
EU, but not against the EU itself, the latter mifit,considers that the criteria set out in Aréc3,
paragraph 2, of the Accession Agreement are fedfjlfequest to join the proceedings as co-
respondent. Where the application is directed apdire EU, but not against one (or more) of its
member States, the EU member States may, if thesiader that the criteria set out in Article 3,
paragraph 3, of the Accession Agreement are fedfjlfequest to join the proceedings as co-
respondents. Any such request should be reasbmedder to enable the potential co-respondent
to make such requests, it is important that theveait information on applications, including the
date of their notification to the respondent, isidly made public. The Court’s system of
publication of communicated cases should ensurdiismination of such information.
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47. If appropriate, the Court may, when notifyingadleged violation or at a later stage of

the proceedings, indicate that a High ContractiagyPmight participate in the proceedings as a
co-respondent, but a request by that High Conirgd®arty would be a necessary precondition

for the latter to become co-respondent. No Hight@ating Party may be compelled against its
will to become a co-respondent. This reflects tHw that the initial application was not addressed
against the potential co-respondent, and that gh Biontracting Party can be forced to become a
party to a case where it was not named in theraigipplication.

48. The Court will inform both the applicant ah@ trespondent about the request, and set a
short time limit for comments. Having considered thasons stated by the potential co-
respondent in its request as well as any submisdigithe applicant and the respondent, the
Court will decide whether to admit the co-responderthe proceedings, and will inform the
requester and the parties to the case of its decigVhen taking such a decision, the Court will
limit itself to assessing whether the reasons dgtayethe High Contracting Party (or Parties)
making the request are plausible in the light efdhteria set out in Article 3, paragraphs 2 or 3,
as appropriate, without prejudice to its assesswfeiie merits of the case. The decision of the
Court to join a High Contracting Party to a casa as-respondent may include specific
conditions (for example, the provision of legal midrder to protect the interest of the applicant)
if considered necessary in the interests of thpgradministration of justice.

B. Applications directed against both the EU and onenore of its member State(s)

49. In a case which has been directed againshatified to both the EU and one (or more)

of its member States in respect of at least omgeadl violation, either of these respondents may,
if it considers that the conditions relating to treure of the alleged violation set out in Arti8le
paragraphs 2 or 3 are met, ask the Court to chiésmggtus into that of a co-respondent. As in the
case described under A. above, the Court may itedtba possibility of a change of status, but a
request by the concerned respondent would be asegeprecondition for such a change. The
High Contracting Party (or Parties) becoming cgoesient(s) would be the Party (or Parties)
which is (or are) not responsible for the act oismion which allegedly caused the violation, but
only for the legal basis of such an act or omission

50. The Court will inform both the applicant ane thther respondent about the request, and
set a short time limit for comments. Having considethe reasons stated in the request, as well
as any submissions by the applicant and the otispondent, the Court will decide whether to
make the change of status, and will inform theipaitb the case of its decision. When taking
such a decision, the Court will limit itself to assing whether the reasons stated by the High
Contracting Party (or Parties)aking the request are plausible in the light efdliteria set out in
Article 3, paragraphs 2 or 3, as appropriate, efAbcession Agreement, without prejudice to its
assessment of the merits of the case.

Termination of the co-respondent mechanism

51. The Court may, at any stage of the proceedimysde to terminate the participation of

the co-respondent, particularly if it should reeedvjoint representation by the respondent and the
co-respondent that the criteria for becoming aespondent are not (or no longer) met. In the
absence of any such decision, the respondent armbthespondent continue to participate jointly
in the case until the proceedings end.



CDDH(2011)009 24

Friendly settlements

52. Both the respondent and the co-respondentedtl to agree to a friendly settlement
under Article 39 of the Convention.

Unilateral declarations

53. Both the respondent and the co-respondentedtl to agree to make a unilateral
declaration of a violation for which they are botisponsible.

Effects of the co-respondent mechanism

54, As noted above, it is a special feature oBbldegal system that acts adopted by its
institutions may be implemented by its member Stated, conversely, that provisions of the EU
founding treaties agreed upon by its member Statgsbe implemented by institutions, bodies,
offices or agencies of the EU. Therefore, the radpat and the co-respondent(s) may be jointly
responsible for the alleged violation in respeatvbfch a High Contracting Party has become a
co-respondent. Should the Court find this violatiibis expected that it would ordinarily do so
jointly against the respondent and the co-respdigleithere would otherwise be a risk that the
Court would assess the distribution of competebedseen the EU and its member States. The
respondent and the co-respondent(s) may, howevanyi given case make joint submissions to
the Court that responsibility for any given alleggalation should be attributed only to one of
them. It should also be recalled that the Couitsijudgments rules on whether there has been a
violation of the Convention and not on the validifyan act of a High Contracting Party or of the
legal provisions underlying the act or omissiort thas the subject of the complaint.

Referral to the Grand Chamber

55. Any Party may request the referral of a cagbé Grand Chamber under Article 43 of
the Convention; the respondent or co-responderitl ¢barefore make such a request without the
agreement of the other. Internal EU rules may, hvaweset out the conditions for such a request.
Should a request be accepted, the Grand Chambdd vesaxamine the case as a whole, in
respect of all alleged violations considered by@hamber and with regard to all Parties.

Exclusion of retroactivity

56. Article 3, paragraph 8, of the Accession Agrest provides that the co-respondent
mechanism applies only to applications made tcCinart from the date on which the EU accedes
to the Convention (that is, the date upon whichAbeession Agreement comes into force). This
includes applications concerning acts by EU mer8betes based on EU law adopted before the
EU became a Party to the Convention.

Prior involvement of the CJEU in cases in whichEtis a co-respondent

57. Cases in which the EU may be a co-respondesat fiom individual applications
concerning acts or omissions of EU member States.applicant will first have to exhaust
domestic remedies available in the national caafrte respondent member State. Those courts
may or, in certain cases, must refer a questisgheCJEU for a preliminary ruling on the
interpretation and/or validity of an EU act at isgérticle 267 of the Treaty on the Functioning
of the European Union). Since the parties to tlegedings before the national courts may only
suggest such a reference, this procedure canrairtsidered as a legal remedy that an applicant
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must exhaust before making an application to thertCblowever, without such a preliminary
ruling, the Court would be required to adjudicatetlee conformity of an EU act with human
rights, without the CJEU having had the opportutitgo so.

58. Even though this situation is expected to aasely, it was considered desirable that an
internal EU procedure be put in place to ensuretttieaCJEU has the opportunity to review the
compatibility with the Convention rights at issuelte provision of EU law which has triggered
the participation of the EU as a co-respondenth3eciew should take place before the Court
decides on the merits of the application. This pdare, which is inspired by the principle of
subsidiarity, only applies in cases in which the lidd the status of a co-respondent. It is
understood that the parties involved — includirgydbplicant, who will be given the possibility to
obtain legal aid — will have the opportunity to reakservations in the procedure before the
CJEU

59. The CJEU will not assess the act or omissionptained of by the applicant, but the EU
legal basis for it.

60. The prior involvement of the CJEU will not affehe powers and jurisdiction of the
Court. The assessment of the CJEU will not bindGbert.

61. The examination of the merits of the appligatiy the Court should not resume before
the parties and any third party interveners hawktha opportunity to assess properly the
consequences of the ruling of the CJEU. In ordétadelay unduly the proceedings before the
Court, the EU shall ensure that the ruling is daldd quickly. In this regard, it is noted that an
accelerated procedure before the CIJEU alreadysextist that the CJEU has been able to give
rulings under that procedure within 6 to 8 months.

Article 4 — Inter-Party cases

62. Once the EU is a Party to the Convention, t@lleS Parties to the Convention will be able
to bring a case against the EU atick versaunder Article 33 of the Convention.

63. The term “High Contracting Party” is used ie text of Article 33 of the Convention.
Changing the heading to “Inter-Party cases” makattieading correspond to the substance of
Article 33 after the EU’s accession. For the sakeoasistency, the reference to “inter-State
applications” in Article 29, paragraph 2, of ther@ention is likewise adjusted.

64. An issue not governed by the Accession Agretisevhether EU law permits inter-
Party applications to the Court involving issue&tf law between EU member States, or
between the EU and one of its member States. ticpkr, Article 344 of the Treaty on the
Functioning of the European Union (to which Arti@®f Protocol No. 8 to the Treaty of Lisbon
refers) states that EU member States “undertakrsatbmit a dispute concerning the
interpretation or application of the Treaties ty amethod of settlement other than those provided
for therein”.
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Article 5 — Interpretation of Articles 35 and 55 ofthe Convention

65. This provision clarifies that, as a necessansequence of the EU accession to the
Convention, proceedings before the CJEU (currertthsisting of the Court of Justice, the
General Court and the Civil Service Tribunal) sinaif be understood as constituting procedures
of international investigation or settlement, sutsion to which would make an application
inadmissible under Article 35, paragraph, &xf the Convention. In this respect, it shouldbdls
noted that in the recent judgment in the cageawbussiotis v. PortugalNo. 23205/08; judgment
of 1 February 2011) the Court specified that prdoegs before the European Commission
pursuant to Article 258 of the Treaty on the Fumditig of the European Union shall not be
understood as constituting procedures of internatimvestigation or settlement pursuant to
Article 35, paragraph B.of the Convention.

66. As regards Article 55 of the Convention, whisttludes other means of dispute
settlement concerning the interpretation or appticeof the Convention, it is the understanding
of the Parties that, with respect to EU membereStairoceedings before the CJEU do not
constitute a “means of dispute settlement” withie tneaning of Article 55 of the Convention.
Therefore, Article 55 of the Convention does n&wvent the operation of the rule set out in
Article 344 of the Treaty on the Functioning of tBeropean Union.

Article 6 — Election of judges

67. It is agreed that a delegation of the Europatiament should be entitled to participate,
with the right to vote, in the sittings of the Pamientary Assembly of the Council of Europe (and
its relevant bodies) whenever it exercises its tions related to the election of judges under
Article 22 of the Convention. It was consideredrappiate that the European Parliament should
be entitled to the same number of representativései Parliamentary Assembly as the State(s)
entitled to the highest number of representativeteuArticle 26 of the Statute of the Council of
Europe.

68. Modalities for the participation of the Europdarliament in the work of the
Parliamentary Assembly and its relevant bodiesvglldefined by the Parliamentary Assembly in
co-operation with the European Parliament. Thesaatites will be reflected in the
Parliamentary Assemblyisternal rules. Discussions between the Parlianngitasembly and

the European Parliament to that effect already make during the drafting of the Accession
Agreement. It is also understood that internal Hlds will define the modalities for the selection
of the list of candidates in respect of the EUécsbbmitted to the Parliamentary Assembly.

69. It is not necessary to amend the Conventiarder to allow for the election of a judge in
respect of the EU since Article 22 provides thatdge shall be elected with respect to each High
Contracting Party. As laid down in Article 21, pgiraphs 2 and 3, of the Convention, the judges
of the Court are independent and act in their iindial capacity. The judge elected in respect of
the EU shall participate equally with the otherged in the work of the Court and have the same
status and duties.
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Article 7 — Participation of the European Union inthe Committee of Ministers of the
Council of Europe

70. The Convention explicitly confers a numberwfdtions upon the Committee of
Ministers of the Council of Europe, the main onangehe supervision of the execution of the
Court’s judgments under Article 46 of the Conventind of the terms of friendly settlements
under Article 39 of the Convention. The Committédmisters is also entitled to request
advisory opinions from the Court on certain lega¢stions concerning the interpretation of the
Convention and the Protocols (Article 47 of the @mtion) and to reduce, at the request of the
plenary Court, the number of judges of the Cham{feicle 26, paragraph 2, of the
Convention).

71. A number of questions directly linked with fo@ctioning of the Convention system and
its implementation are, however, not explicitly iedth in the Convention itself. The
Convention does not contain, for instance, promsicegarding its amendment and the adoption
of additional protocols, nor does it specify altadls regarding the exercise of some of the
Convention-based functions indicated in the previparagrapft It also does not deal with the
adoption or the implementation of a number of otegal instruments and texts, such as
recommendations, resolutions and declarations,hndrie directly related to the functions
exercised by virtue of the Convention by the Corteriof Ministers or the Parliamentary
Assembly of the Council of Europe. Such legal mstents and texts may be addressed, for
example, to the member States of the Council obpiin their capacity of High Contracting
Parties to the Convention, to the Committee of btars itself? to the Courf or, where
appropriate, to other relevant bodies.

72. After its accession, the EU will be allowedtrticipate in the Committee of Ministers,
with the right to vote, when decisions on the issoentioned above are taken. This principle is
set out in Article 7, paragraph 1, of the Accesg\gneement.

73. General rules for the majorities required Far tlecisions of the Committee of Ministers
also applymutatis mutandigo decisions mentioned under paragrajhahdc of Article 7.

Under EU law, the EU and its member States (irl toteounting to 28 out of 48 High
Contracting Parties after accession) under cecieGamstances are obliged to act in a co-
ordinated manner when expressing positions andgotihis obligation to co-ordinate refers only
to decisions to be taken under Articles 39 andf4BeConvention. Therefore it is considered
necessary to make specific provision about theqgigation of the EU in the Committee of
Ministers’ supervision process under Articles 38 46 of the Convention. Appropriate
guarantees are therefore required to ensure thaotimbined votes of the EU and its member
States will not prejudice the effective exerciseiiyy Committee of Ministers of its supervisory
functions under Articles 39 and 46 of the Convemtid general obligation to that effect appears
in Article 7, paragraph 2, which also contains enbar of specific provisions.

2L For instance, the Committee of Ministers has #etbspecific rules for the exercise of its supéovis
activity. On questions not specifically dealt withthese rules, the Committee of Ministers’ ordineules
apply.

% See, for instance, Resolution CM/Res(2010)26henestablishment of an Advisory Panel of Experts on
Candidates for Election as Judge to the Europeamt©@bHuman Rights, which entrusts the Committee o
Ministers with the task of appointing the membdrthe Advisory Panel.

%, See, for instance, Resolution Res(2004)3 on jeddgsrevealing an underlying systemic problem.



CDDH(2011)009 28

74. The introduction of these specific provisiohsidd not be seen as a departure from the
established practice that decisions in the ComenitfeMinisters are adopted by consensus, with
formal votes only exceptionally being taken.

Supervision of obligations in cases where the Etéspondent or co-respondent

75. In the context of the supervision of the fahi@nt of obligations either by the EU alone,

or by the EU and one or more of its member Statiedy (that is, arising from cases to which the
EU has been respondent or co-respondent), it defigen the EU treaties that the EU and its
member States are obliged to express positionscavmte in a co-ordinated mannér.order to
ensure that such co-ordination will not prejudioe ¢ffective exercise of supervisory functions
by the Committee of Ministers, it was consideredassary to introduce special voting rules.
They will appear in a new rule to be included ia Rules of the Committee of Ministers for the
supervision of the execution of judgments and eftérms of friendly settlemert$The new

voting rules will apply to all decisions in respetiobligations upon the EU alone or upon the EU
and one or more of its member States jointly. Amrds obligations upon only a member State of
the EU, normal voting rules will continue to apply.

76. The general rulapplicable to decisions by the Committee of Ministe the supervision
of the execution of judgments and of the termgiehflly settlements in cases in which the EU is
a party appears under sub-paragrapiithe new rule. The new rule does not require the
application of the majority rule set out in Arti@@d of the Statute of the Council of Europe.
Provided that a decision appears (for instancerbindicative vote) to be supported by a
majority of the representatives entitled to sitlom Committee of Ministers on behalf of those
High Contracting Parties that are not member Statése EU, the decision would be adopted
without a formal vote. Such procedure would be stast with other procedures already in place
in the Council of Europe, whereby delegations dioraquest the application of the voting rule
prescribed by the Statute of the Council of Eurmplelock the adoption of a decision if it appears
that a lower majority than the one prescribed e3tatute is attainéd The EU and its member
States will fully participate in discussions leaglio the adoption of decisions.

77. The specific rule applicable to decisions ley@ommittee of Ministers under Rules 10
(Referral to the Court for interpretation of a jutgnt) and 11 (Infringement proceedings) of the
Rules of the Committee of Ministers for the supsion of the execution of judgments and of the
terms of friendly settlements in cases in whichEkkis a party appears under sub-paragiaph
the new rule. It is based on the same approadbusén the preceding paragraph. However, in so
far as the majority required for the adoption ofidi®ns under Article 46, paragraphs 3 and 4, of
the Convention, as reflected in Rules 10 and 1Higiser than the majority required by the
Statute of the Council of Europe, the new rule a¢spiires a higher majority. Therefore, a
decision under Rules 10 and 11 shall be considesediopted if it appears that two thirds of the
representatives entitled to sit on the CommitteMlioisters on behalf of those High Contracting
Parties that are not member States of the EU devour of it.

78. The specific rule applicable to decisions ly@ommittee of Ministers under Rule 17
(Final resolutions) of the Rules of the Committédlnisters for the supervision of the execution

24 Adopted by the Committee of Ministers at the ®6dieeting of the Deputies, on 10 May 2006.

%, Pursuant to which: “All other resolutions of tBemmittee ... require a two-thirds majority of the
representatives casting a vote and of a majorith@fepresentatives entitled to sit on the Conemitt

%, See, for instance, the decision taken at theiSI8beting of the Ministers’ Deputies (4 Novembgg4)
— Item 2.2 paragraph C.
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of judgments and of the terms of friendly settletaeén cases to which the EU is a party appears
under sub-paragraphof the new rule. In the case of the adoption mélfresolutions, it must be
ensured that the decision has sufficient suppsea fsbm the High Contracting Parties which are
not member States of the EU. Therefore, it is meglihat in addition to the majority set out in
Article 20d of the Statute of the Council of Europe, a simpébgority of the representatives
casting a vote on behalf of those High Contrackagies that are not member States of the EU is
in favour of the final resolution.

79. These rules do not form part of the AccessigreAment, but will be submitted to the
Committee of Ministers for adoption. They may ttiere be amended if necessary at a later stage
by the Committee of Ministers without requiringexision of the Accession Agreement or the
Convention.

Supervision of obligations in other cases againsteanber State of the EU

80. In the context of the supervision of the fafiiint of obligations under the Convention by
one or more of the member States of the EU, therlat precluded under the EU treaties, either
for lack of competence in the area to which thee qaates or as a result of the prohibition on
circumventing internal procedures, from expressingpsition or exercising its right to vote. In
such circumstances, the EU member States have ligatidn under the EU treaties to act in a
co-ordinated manner, and therefore they can egutesx their own position and vote.

Supervision of obligations in cases against Statgish are not members of the EU

81. In the context of the supervision of the fahf@nt of obligations under the Convention by
a State which is not a member of the EU, the EUitsnthember States have no obligation under
the EU treaties to express a position or votedn-ardinated manner. The EU member States can
therefore each express their own position and waten where the EU also expresses a position
or exercises its right to vote.

Article 8 — Participation of the European Union inthe expenditure related to the
Conventior’’

82. According to Article 50 of the Convention, tgpenditure on the Court shall be borne
by the Council of Europe. After its accession ® @onvention, the EU should contribute to the
expenditure of the entire Convention system alategand in addition to the other High
Contracting Parties. [This contribution would bdigétory.] It is noted that under the current
system the amount of the contribution of each Higimtracting Party is not linked to the Court’s
workload in respect of that Party, but is basethermethod of calculating the scales of member
States' contributions to Council of Europe budgstablished by the Committee of Ministers in
1994, in its Resolution Res(94)31. [The contribmiticould be regulated, as any other obligatory
contribution, by Article 10 of the Financial Regtidas of the Council of Europe, which sets out
the conditions and the procedure for the paymenbbifjatory contributiorf, and which would

" The text in square brackets reflects the amendsynposed in its opinion by the Directorate of
Programme, Finances and Linguistic services oiencil of Europe.
[*® Financial Regulations, Article 10:
“Each member state shall pay at least one thirdt®bbligatory contribution in the course of the
first two months of the year.
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applymutatis mutandiso the EU contribution.] It is also recalled tiia¢ budgets of the Court
and of the other entities involved in the functimgnof the Convention system are part of the
Ordinary Budget of the Council of Europe, and thatcontribution of the EU would be clearly
and exclusively dedicated to the financing of tlm@ntion system. [For this reason, the
contribution should be affected to a subsidiarygmid

83. The participation of the EU in the expendittglated to the Convention system would
not require any amendment to the Convention. Howelre calculation method of the EU
contribution needs to be defined in the AccessigreBment, which would provide the legal
basis in this respect. The proposed method aifosiag as simple and stable as possible and, as
such, does not require the participation of theifcthe budgetary procedure of the Council of
Europe], without prejudice to the application of ffertinent provisions (see above).]

84. The relevant expenditure taken into accoutitdsdirectly related to the Convention,
namely: the expenditure on the Court and on thega®of supervision of the execution of its
judgments and decisions, as well as on the ParntitaneAssembly, the Committee of Ministers
and the Secretary General of the Council of Eurelpen they exercise functions under the
Convention. In addition, administrative overheadtsaelated to the Convention system are
considered (building, logistics, IT, etc.) as remng an increase of the above expenditure by 15%.
The total amount is then compared to the [totalahof the] Ordinary Budget of the Council of
Europe (including the employer’s contributions empions), in order to identify the relative
weight, in percentage, of such expenditure. Orbtsés of the relevant figures for the last years
and of those foreseen for 2012 and 2013, this ptage is fixed in paragraph 1 of Article 8 of
the Accession Agreement at 34 %. [The EU controutihich is affected to a subsidiary budget,
is not taken into account for the purpose of thlsulation.]

85. As to the rate of contribution of the EU to teevant expenditure, it is agreed that it
shall be identical to that of the State(s) prowdine highest contribution to the Ordinary Budget
of the Council of Europe for the year, pursuarthesmethod of calculating the scales of member
States' contributions to Council of Europe budgstablished by the Committee of Ministers in
1994. Accordingly, for each year (A), the amountref contribution of the EU shall be equal to
34% of the highest amount contributed in the previgear (A-1) by any State to the Ordinary
Budget of the Council of Europe (including empldyeontribution to pension$).

The balance of the contribution due shall be pagdi¥fore the end of the period of six months
referred to in Article 39 of the Statute.
The Committee of Ministers shall be notified of likeof member states whose contributions have
not been paid in accordance with the above prowisio
Member states that have not paid their entire dbonotion before the end of the period of six
months referred to in Article 39 of the Statutelsha required to pay simple monthly interest of
0.5% on amounts remaining unpaid on the first diegazh of the following six months, and 1% on
amounts remaining unpaid on the first day of eacimtimthereafter.
The receipts account shall be credited with the am® of contributions called. If a contribution
remains unpaid in whole or in part at the end o¢ ffinancial year, the unpaid amount shall
remain recorded in a debtors account.
The Committee of Ministers shall be informed of gtieation regarding unpaid contributions in
accordance with a timetable that it shall determarel, in any case, on the presentation of the
annual accounts]’
2 As an example, for the year 2011 the Ordinary déud recalculated to include the employer’s
contributions to pensions, amounted to €235.4 omilliThe expenditure dedicated within the Ordinary
Budget to the functioning of the Convention (inéhgl15% of overhead costs) amounted to €79.8 millio
which corresponds to 33.9%. The highest amountritotéd by any State in the previous year (2010) to
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86. In order to ensure the stability of the caltatamethod proposed, a safeguard clause is
added in paragraph 2 of Article 8 of the Accesgigreement of the Accession Agreement to the
effect that, if the actual relative weight of thgenditure related to the Convention system within
the Ordinary Budget varies substantially, the patage indicated in paragraph 1 of Article 8 (to
date, 34%) shall be adapted by agreement betwedbUrand the Council of Europe. Such
adaptation is triggered by the fact that, in eddiwo consecutive years, the difference between
the percentage calculated on the real figureslamgédrcentage in paragraph 1 of Article 8 is
more than 2.5 percentage points (that is, if tiaéfigure is below 31.5%, or above 36.5%). This
mechanism shall obviously apply also to any nevegmtiage resulting from subsequent
agreements between the EU and the Council of Europe

87. In addition, Jtwo-clauses-are-addedrder] to avoid any possible unintended effexts
the safeguard clause[, and in particutar—Firsgréferto avoid that the EU’s accession could lead
to a situation in which there would be fewer resesravailable to the Convention system than
before the accession, it is foreseen that no a¢cshall be taken of a change in the percentage
indicated in paragraph 1 of Article 8 (34%) thatuiés from a decrease in absolute terms of the
amount dedicated within the Ordinary Budget tofthectioning of the Convention as compared
to the year preceding that in which the EU becom®sarty to the Convention. [In case of major
changes in the equilibrium set out in the Agreerrtiiet revision mechanism set out in the previous
subparagraph would apply in order to preserve ¢tadive level of the contribution—Seeend, in

88. The technical and practical arrangements ®irttplementation of the provisions set out
in the Accession Agreement will be determined itaidldy the Council of Europe and the EU.

Article 9 — Relations with other Agreements

89. A number of other Council of Europe conventiand agreements are strictly linked to
the Convention system, even though they are salidgtg treaties. It is for this reason necessary
to ensure that the EU, as a Party to the Conventspects the relevant provisions of such
instruments and is, for the purpose of their appilin, treated as if it were a Party to them. This
is the case, in particular, for the European Agemelating to Persons Participating in
Proceedings of the European Court of Human Ridht$S(No. 161), and for the Sixth Protocol to
the General Agreement on Privileges and Immundfebe Council of Europe (ETS No. 162),
which sets up the privileges and immunities grambettie judges of the Court during the
discharge of their duties. In addition, in its agien to the Convention, the EU should also
undertake to respect the privileges and immundfegther persons involved in the functioning of
the Convention system, such as the staff of thed®ggf the Court, members of the
Parliamentary Assembly and representatives in tirar@ittee of Ministers; these are covered by
the General Agreement on Privileges and Immundfeke Council of Europe (ETS No. 2) and
its first Protocol (ETS No. 10).

the Ordinary Budget of the Council of Europe coomxled to 11.7% of the budget. This percentage,
applied to the amount of €79.8 million, would pr&ia contribution of €9.34 million.
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90. The accession of the EU to such instrumentgtaidamendment would require a
cumbersome procedure. Moreover, the system of émefal Agreement on Privileges and
Immunities of the Council of Europe is only openrtember States of the Council of Europe.
Therefore, the Accession Agreement imposes anatiig on the EU, as a Contracting Party to
the Convention, to respect the relevant provisafrthese instruments, and a further obligation
on other Contracting Parties to treat the EU &sntre a Party to these instruments. These
provisions are accompanied by other operative prows about the duty to consult the EU when
these instruments are amended, and about the fititg 8ecretary General, as depositary of
these instruments, to notify the EU of relevantres@ccurring in the life of these instruments
(such as any signature, ratification, acceptanmar,cval or accession, the entry into force with
respect to a Parfyand any other act, notification or communicatielating to them).

Article 10 — Signature and entry into force

91. This article is one of the usual final clausetuded in treaties prepared within the
Council of Europe. It has been amended to providethe Agreement should be open only to the
High Contracting Parties to the Convention at the @f its opening for signature and to the EU.

92. Should any State become a member of the CoofEilirope, and consequently a High
Contracting Party to the Convention, between thenom for signature of this Accession
Agreement and the date of its entry into forcet 8tate will be required as part of its
commitments for the accession to the Council obgarto give an unequivocal binding statement
of its acceptance of the provisions of this Agreem€&he Committee of Ministers' resolution
inviting that State to become a member of the Cibof&urope shall contain a condition to that
effect.

93. Should any State become a member of the CoofEilirope and a High Contracting
Party to the Convention after the entry into fon€éhis Agreement, it will be bound by those
provisions of the Agreement which have legal effdtyond the mere amendment of the
Convention; this is ensured by the new Article gagraph 2, of the Convention, which
creates an explicit link between the Convention thiedAccession Agreement.

Article 11 — Reservations

94. It is agreed that no reservations to the Ages#rtself shall be allowed. This is without
prejudice to the possibility for the EU to makeemstions to the Convention, as provided for by
Article 2.

Article 12 — Notifications

95. This article contains one of the usual finalsles included in treaties prepared within the
Council of Europe.

% In accordance with the relevant provisions oheagreement or Protocol, that is, Articles 8 anaf ¢he
European Agreement relating to Persons ParticigatifProceedings of the European Court of Human
Rights, Article 22 of the General Agreement on R¥ges and Immunities of the Council of Europe,
Article 7 of the Protocol to the General AgreememtPrivileges and Immunities of the Council of Bago
and Articles 8 and 9 of the Sixth Protocol to then€ral Agreement on Privileges and Immunities ef th
Council of Europe.
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Summary of all State-related provisions in the Congntion for the Protection of Human
Rights and Fundamental Freedoms and possible effeccof the accession of the European

Union

Provision in the
Convention

Expression

Addressed in the Accession
Agreementin...

Future
corresponding
provision in the
Convention

Article 4 (3) (b)

“countries”

Paragraph 25 of the
explanatory report. This
expression does not need
any adaptation or
interpretation as a result of
the EU’s accession.

None

Article 5 (1) (f) “country” Article 1 (2) Article 59 (2) (e)
Article 6 (1) “national security” Article 1 (2) Article 59 (2) (e)
Article 7 (1) “national law” Article 1 (2) Article 59 (2) (e)
Article 7 (2) “civilised nations” Para. 25 of the explanatory | None
report. This expression does
not need any adaptation or
interpretation as a result of
the EU’s accession.
Article 8 (2) “country” and “national Article 1 (2) Article 59 (2) (e)
security”
Article 10 (1) “States” Article 1 (2) Article 59 (2) (d)
Article 10 (2) “national security” and Article 1 (2) Article 59 (2) (e)
“territorial integrity”
Article 11 (2) “national security” and Article 1 (2) Article 59 (2) (e)
“administration of the
State”
Article 12 “national laws” Article 1 (2) Article 59 (2) (e)
Article 13 “national authority” Article 1 (2) Article 59 (2) (e)
Article 14 “national origin” and Paragraph 25 of the None
“national minority” explanatory report. These
expressions do not need
any adaptation or
interpretation as a result of
the EU’s accession.
Article 15 “life of the nation” Article 1 (2) Article 59 (2) (e)
Article 17 “State” Article 1 (2) Article 59 (2) (d)
Article 29 “inter-State applications” Article 4 (1) Article 29
Article 33 (title) “inter-State cases” Article 4 (2) Article 33
Article 35 “domestic” Article 1 (2) Article 59 (2) (e)
Article 36 “nationals” Paragraph 25 of the None

explanatory report. The use
of such term in this context
does not require any

adaptation as a result of the
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EU’s accession, as the
concept of EU citizenship is
not analogous to the
concept of “nationality” of a
member State.

Articles 41 and 52

“internal law”

Paragraph 25 of the
explanatory report. This
expression does not need
any adaptation as a result
of the EU’s accession, as it
would apply as it stands to
the EU as to any other High
Contracting Party.

None

Article 56 and
Article 58 (4)

“State”, “territorial”,
“territory” and “territories”
(territorial application
clause)

Paragraph 25 of the
explanatory report. The
territorial application
clauses would not be
applicable to the EU.

None

Article 57 “State”, “territory” Article 2 (2) Article 57 (1), 2nd
sentence
Protocol No. 1
Article 1 “State” Article 1 (2) Article 59 (2) (d)
Article 2 “State” Article 1 (2) Article 59 (2) (d)
Article 4 territorial application clause | Paragraph 25 of the None
(see also Article 56 of the explanatory report. The
Convention above) territorial application
clauses would not be
applicable to the EU.
Article 6 final clause Article 1 (2) Article 59 (2) (a)
Protocol No. 4
Article 2 (1) “State” (“territory of a Article 1 (2) Article 59 (2) (d)
State”)
Article 2 “country”, “national Article 1 (2) Article 59 (2) (e)
security”
Article 3 “territory of a State of Paragraph 25 of the None
which he is a national” explanatory report. The
concept of “territory of a
State of which heis a
national” is not applicable
to the EU, as the concept of
EU citizenship is not
analogous to the concept of
“nationality” of a member
State.
Article 5 territorial application clause | Paragraph 25 of the None
(see also Article 56 of the explanatory report. The
Convention above) territorial application
clauses would not be
applicable to the EU.
Article 7 final clause Article 1 (2) Article 59 (2) (a)
Protocol No. 6
Article 2 “State” Article 1 (2) Article 59 (2) (d)




35 CDDH(2011)009
Article 5 territorial application clause | Paragraph 25 of the None
(see also Article 56 of the explanatory report. The
Convention above) territorial application
clauses would not be
applicable to the EU.
Article 6 “States Parties” Article 1 (2) Article 59 (2) (d)
Articles 7-9 final clauses Article 1 (2) Article 59 (2) (a)
Protocol No. 7
Article 1 (1) “territory of a State” Article 1(2) Article 59 (2) (e)
Article 1 (2) “national security” Article 1 (2) Article 59 (2) (e)
Articles 3,4 and 5 “State”, “States” Article 1 (2) Article 59 (2) (d)

Article 6

territorial application clause
(see also Article 56 of the
Convention above)

Paragraph 25 of the
explanatory report. The
territorial application
clauses would not be
applicable to the EU.

None

Article 7 “States Parties” Article 1 (2) Article 59 (2) (d)
Articles 8-10 final clauses Article 1 (2) Article 59 (2) (a)
Protocol No. 12
Article 1 “national minority” (see Paragraph 25 of the None
also Art. 14 of the explanatory report. The use
Convention) of the term “national” in
this context does not need
any adaptation as a result
of the EU ‘s accession.
Article 2 territorial application clause | Paragraph 25 of the None
(see also Article 56 of the explanatory report. The
Convention above) territorial application
clauses would not be
applicable to the EU.
Article 3 “States Parties” Article 1 (2) Article 59 (2) (d)
Articles 4-6 final clauses Article 1 (2) Article 59 (2) (a)
Protocol No. 13
Article 4 territorial application clause | Paragraph 25 of the None
(see also Article 56 of the explanatory report. The
Convention above) territorial application
clauses would not be
applicable to the EU.
Article 5 “States Parties” Article 1 (2) Article 59 (2) (d)
Article 6 final clauses Article 1 (2) Article 59 (2) (a)




