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collective management societies and by collective bargaining agreements also varies among
the Member States. All in all, there are substantial differences in regulatory approaches across
the EU and substantial differences across sectors of creative industry. These different
approaches are likely to become more evident as multi-territorial exploitation by on-line
service providers becomes more frequent.

Further details are presented in Annex M.

3.6. Enforcement

The shift to digital technologies has allowed creators and other economic actg
chain to find new ways to market their products but has at the same time opéne
new forms of infringements, in particular commercial-scale infringements “air
generating profit. Concerns have been raised as to whether some of the previsions;o:
current legal framework (IPRED and Article 8 of the Infosoc Directive) strike, the ACorrect
balancefort he enforcement of copyright in the digital age. On the one’ l}gandatﬁe current
measures seem to be insufficient to deal with the new challenges brgp” it by the dissemination
of digital content on the internet in particular in an online cross-herde

in the value
he door to

“ontext; on the other
ent gF copyright and the

protection of fundamental rights. More generally, effg@» X
enforcement may be improved while underpinning its legitima
copyright reform.'*® = -

3.6.1.  Rules on gathering of evidence and identy‘fz
adapted to the digital environment 2

12

Articles 6, 7 (gathering and preserving ev1de§3§%ewﬁ%8 right of information) of IPRED offer
tools to right holders to access information, evidenge etc. in order to effectively protect their
IPRs in civil court procedures. Hoyyef}gé esé%ols are not always adapted to deal with
infringements of copyright occuring%n the infetnet, in particular to identify or keep evidence
of infringements in case of sef ’ice%;i which propose tools allowing the dissemination of
infringing content and which makepiofit out of these activities. :

First, problems stem from‘"g’ fact that these provisions have been implemented differently

across Member States, which fzést leads to different levels of enforcement of copyright and
second makes it gtff k%g%fbply cross-border measures, in particular the cross-border
collection of evide vergences relate for example to the condition imposed to use the

%Qe transposition of Articles 6 and 7 of IPRED into national law by Member
rpcould be faced with a measure requested by a foreign court which is not known
in its own sfgte, and could then be reluctant to execute it. In the IP field, some national courts
have already refused to execute a measure aiming at preserving evidence requested by a court
from another Member State. The finding of the Consultation on the civil enforcement of IPR
is that only very few repondants indicated that they had obtained a court order decision to
request an intermediary established in another Member State to provide information on the

identity of the infringer.

148 Communication from the Commission on content in the Digital Single Market, COM (2012) 789.
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Second, further difficulties arise when these tools are used in the online environment. The fact
that almost all responses to the Consultation on the civil enforcement of [PR concerning
problems of identification of infringers related to infringements occurring on the internet
highlights this."*® The main problem in this area relates to the articulation between the rules
on the identification of infringers and the protection of personal data/ privacy (half of those
who reported in that Consultation that they were denied access to information reported that
the refusal was based on personal data protection and privacy). IfIPRED stipulates, in recitals
(2) and (15) as well as in Article 8(3)(e), that its provisions are without prejudice to the
protection of personal data, neither IPRED, nor other pieces of EU legislation contain specific
provisions on the retention and disclosure of personal data to copyright holders for the
purposes of IPR civil enforcement.'™® (see Annex N for further details). It ‘W
particular in the Consultation on the civil enforcement of IPR, that the artlculatxo 1 by
the different rules is often not provided in the Member States leglslatlongywa;v lgéfy to
affect the effectlveness of measures implementing Articles 6, 7 and 8 wh’,ye at" arfie time

mjunctzons tend to be meﬁ‘ectzve
wifonment

towards the actual perpetrator of, the mfrmgexﬁ%nt himself, but this is often difficult given the

‘the internet and the possibility for infringers to operate
. For cases where direct action against the perpetrator
_Ie or very difficult, involving intermediaries can be a solution

ublqultous nature of mfrmgemeﬁts ont

03 ST

“rules appear to be ineffective to deal with infringements of
i temet which is {)amculary problematic in cases of commercial-scale
to revenues.'

n seems to stem from the fact that there is no harmonised understanding of the
ntermediaries covered, of the types of injunctions that be ordered against
intermediari ?’ in what circumstances they may be issued, under which conditions and within

&

149 Of 136 responses received on problems relating to the identification of infringers, only around 3% did not relate to
infringements on the internet. See htip:/ec.curopa.ew/internal_market/consultations/2012/intellectual-property-rights en.hum

This situation was reflected in the consultation on the civil enforcement of IPR: 68% of 146 respondents declared
having faced problems in the identification of (alleged) infringers of their IPR. However, the consultation does not allow
saying whether these problems were all related to data protection or had other reasons.

The Consultation on the civil enforcement of IPR seems to reflect this: Very few stakeholders took a stand on the
issue of injunctions imposed on intermediaries (28 respondents stated clearly that they obtained a preliminary injunction and
25 indicated that they obtained a permanent injunction). Other respondents indicated that preliminary injunctions were not
granted due to an exemption of the intermediary from liability, difficulties in proving the intermediary's knowledge or
involvement in the infringing activity or lack of sufficient merit of the claim.
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which delays. There is in particular a need to clarify how to articulate the possibility to
impose injunctions on intermediaries given the prohibition for Member States to impose a
general monitoring obligation on internet service providers which is also part of the EU
acquis.' The lack of clarity concerning the extent to which intermediaires can be involved
does not only affect the effectiveness of the protection of IPR but is also likely to raise
concerns in terms of protection of fundamental rights, for example the freedom to conduct a
business or the freedom of expression (see Annex N for further details).

There is therefore a need on the one hand to clarify the extent to which intermediaries can be
involved to help putting an end to copyright infringements on the internet, while on the other
- hand ensuring that other EU legal provisions including fundamental rights ar¢’ taken into

account.
3.6.3.  Insufficient relief to copyright holders for infringements to their r;gjz
Compensation to the right holder for the prejudice suffered as a resultiof %nfr X §ments of

copyrlght is generally low and has little deterrent impact. More part;cularly on t the internet, it
is difficult to prove the exact scope of the infringing use and thegefo exthe “actual damages
that have occurred nght holders claim that in many instances damages r&”set at levels that

details).

Also, in spite of Article 14 of Dlrectlve 200¢ /4}%3
reimbursed all legal costs and othefiéxpense sathq” =incur to protect their copyright through
litigation. This, together with the low:l vels Qf dﬁémages awarded, may inhibit copyright
holders’ possibilities and readiness, fo “insti ?gceedmgs even in cases of infringements
with a commercial purpose mvolv1 % sign yant levels of profits for the infringer. As the
Consultation on the civil en ment of PR showed right holders might refrain from
litigation if they held the cou p i

compensated.'>*

3.7.

C, in &pff ctice, copyright holders are rarely

continue to grant multi- temtorlal licences for e-books, whlle some e-books retallers are likely
to continue-into the longer term to fragment the market for commercial reasons unrelated to
copyright. In the music sector, the explosion of legal services means that consumers in all EU
Member States have access to a wide range of services at national level. Restrictions by

platforms and/or rights holders may limit cross-border access, but cross-border portability of

152 Atticle 15 of Directive 2000/31/EC.

153 For example, during the IPRED Consultation, Austrian association 'Film and Music' indicated that damage claims
are rarely deterrent in cases of structurally infringing sites since the profits are very substantial and the abilities to hide assets
due to the aforementioned problem of being able to do business anonymously.

134 51% of the respondents have indicated that they would refrain from litigation because of such reasons.

45



Draft to be ﬁnalised in light of responkes to the public consultation
8.18. ANNEX N: ENFORCEMENT

With the internet, behaviours concerning the consumption of copyrighted content (in
particular music but increasingly films and books as well) has changed dramatically. Until the
spread of the internet, music consumption took place either through broadcast/TV or the
purchase of phonograms. The number of producers of broadcasts and phonograms was fairly
limited and the production of high quality counterfeits relatively expensive. Therefore,
infringement levels were comparatively low and the enforcement of copyright was reasonably

straightforward.

The internet has changed the situation in many respects:

° New possibilities of music consumption have opened up: internet radi
mp3) download on various devices, web streaming.

o All these new modes of consumption are, physically, not hmife
borders.

quality as the original are almost zero.

e The same holds for transaction costs (pul blicising
possibilities etc., dissemination of COplCS) arguably only ﬁnan01a1 transactions still

represent a certam cost factor. gj

, of 1ts'users.

° Internet facilitates to a certain extent anony'm

Pirated material can literally be sent by eve;ybody from« everywhere to anybody anywhere.
Moreover, infringements of copyrlghed contegg@n ine have become so frequent that they are
no longer considered by consumers as illégal oue%;ﬁ; if illegal, as causing economic harm. At
the same time, given that technology“"all “s?% almost perfect copies at low cost, piracy has

become an even more proﬁtable busxrzess

1. Current EU and national. lé?” Mrg%glewvorks

‘amework already provides for tools which can in principle be
infringement. The Directive on the enforcement of IPR

The current EU regulatgg&g:g'z‘\
used to tackle online fgjéopyrlg,{;

civil remedles inzcase of'inffifigement of copyright. These provisions encompass in particular
‘powers for judicial authorities, powers to force offenders and any other

electronic commerce is also relevant in the context of the enforcement of copyrlght Article 14
of this Directive, as interpreted by the European Court of Justice, provides that, for a hosting
service provider to avoid being held liable for illegal content (including content infringing
copyright), it should expeditiously act on adequately substantiated and sufficiently detailed
notices''. At the same time its Article 15 prohibits Member States from imposing on
intermediaries a general obligation to monitor content that they transmit or host.

4ol “Acting” takes the form of removing or disabling access to the illegal content by a “hosting provider”.
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Beside these harmonisation instruments, the EU has also launched in 2009 a European
Observatory on infringements of IPR. This has, included in its tasks, the need to identify
trends in on-line copyright infringement in order to provide evidence on the need for
adjustments to enforcement policy in this field. It has recently undertaken a first survey*? for
this purpose that will be repeated on a bi-annual basis.

This EU framework has created high European legal standards to enforce copyright. All
Member States have implemented IPRED as well as Article 8 of the Infosoc Directive and
provided for civil remedies in case of infringement of copyright. Some Member States have
also implemented other measures than those foreseen in IPRED to encourage better
compliance w1th copyrlght law (for example admlmstratlve procedures in France with the
HADOPI law*®, in Spain with the Ley Sinde*™, or in Italy with the regulatio n online
copyright enforcement405) At Member States Ievel the legal frameworg reg Eﬁn
liability of hosting service providers (Article 14 of the e-commerce Dn’ec refq;réd to
above) has created an incentive for the development of “notice-and actxg;n ;p yélures that
are used to enforce copyrlght on the internet. However, as concludﬁ@gy the: ! fnmission in
IPRED’s application report*®, despite an overall improvement of enforcer n ﬁrocedures the
volume of infringements has not decreased because of the- Qrece hted increase in
opportunities to infringe IPR offered by the internet'?’, he re&glgtr ‘concludes that the
Dlrectlve on its own is not necessarlly fit for purpose anj?m %}zecause 1t was not demgned

402 The European Citizens and Ibfellectuabm..Pio : “Perception, Awareness and Behaviour,
hitps://oami.curopa.eu/ ohxmnoxtal/en/wab/ bservatoryfbservatory-publications
40 Loi n° 2009-669 du 12 juin 2009 favorisant la*diffusion et la protection de la création sur internet

http:/fwww. legifrance.gouy. fi/affichTexte.dotisessionid=CO6CF191ECA64835ES8B417557BE3F0S. ip
dio0lv 27%cidTexte=JORFTEX FOOO%)207 S Eﬂ&datu Texte=
404 Ley 2/2011, de 4 de ma Economia Sostenible, http://www.boe.es/buscar/act.php?id=BOE-A-
2011-4117&p=20131023&Mm
Regolamento in materia:di-tutela del diritto d’autore sulle reti di comunicazione elettronica e procedure
i 2 del decreto legislative 9 aprile 2003, N° 70
35px?DociD=12229
nissi ¥ on the application of Directive 2004/48/EC of the European Parliament
«Afi‘“ll 2004 on the enforcement of intellectual property rights, COM(2010)779
=lex.europa.eu/ Lu\UnSLrV/Lc\UnSer» do?uri=CELEX:5201 ODC 0779 EN:NOT)

405

406

relative to total units of software installed. In the movie industry, a LEK Consulting study (Motion Picture
Association of America, 2006) found that Motion Picture Association member companies lost $6.1 billion in
revenues due to piracy in 2005. $1.4 billion to illegal copying, and $2.3 billion came from online UUPC. Finally,
in the music industry, the International Federation of Phonographic Industry reported a global average piracy
rate of 38% in 2006 as a share of total sales (Siwek, 2007, p. 20). At the EU-27 level, a 2010 Tera Consultants
study estimated Euro 5.3 billion lost revenues in the audiovisual sectors and Euro 4.5 billion in the software
industry. Report “Measuring [PR infringements in the internal market Development of a new approach to
estimating the impact of infringements on sales”, RAND, 2012.

http://ec.europa.ew/internal _market/iprenforcement/docs/ipr_infringment-report_en.pdf

" This was for example the case for a “description” in the case C-175/06, Tedesco, that was refused to be performed by the
British authorities on the gorund that such measure were not in keeping with national practices.
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2. Problems identified in the current legal framework

2.1. Rules on gathering of evidence and identification of infringers are divergent and not
adapted to the digital environment

Articles 6, 7 (gathering and preserving evidence) and 8 (right of information) of IPRED offer
tools to right holders to access information, evidence etc. in order to effectively protect their
[PRs in civil court procedures. However, these tools are not always adapted to deal with
infringements of copyright occuring on the internet, in particular to identify or keep evidence
of infringements in case of services which propose tools allowing the dissemination of
infringing content and which make profit out of these activities. Two partticular sets of
problems have been identified in relation to these tools. ‘

others consider the preservation of evidence as a distinct proced Mg th,,» d'vergences relate
to the cond:tlon to use the right of mformatmn in partlcular whther, i '
, “5‘31,st1ng proceeding. The
possibility to use the tool as a preliminary measure is pagtlcular %lmportant in the context of

mfrmgements of copyright on the internet wheré the 1de:nt1ﬁc;’%on of the infringer is often
igr divergences across Member

order to use the right of information or
'he notion of “commercial scale” (which
reci varies across Member States where it can
be understood as a quantitative or as:@qualitatiyé’ (profit making aim) requirement. The
condition of commercial scale to bmaBl »USE “Hdentification tools (right of mformatlon) is
not imposed in an uniform way ; across Memlg%y States. Some Member States do not impose
this condition at all, other i xmpgsg hlsfcondltlon only for the activity of the third party who is
required to divulge the identity of Thc?ugfrmger others impose this condition for the activity of
the infringer itself. ﬁ

These divergences not iny crea e disparities in the level of protection of copyright, they also
lead to problems gaf%r “thie.c Ss-border enforcement. Because of the differences in the
transpositi of Atticles and 7 of IPRED into national law by Member States, a court could
Swith: me t')"equested by a foreign court which is not known in its own state, and

execute it. In the IP ﬁeld some national courts have already refused

other tools relating to the gathermg of ev1dgenc'
was not defined in IPRED but explaifiéd in a'r

he finding of the Consultation on the civil enforcement of IPR is that only
dants indicated that they had obtained a court order decision to request an
mtermedlary established in another Member State to provide information on the identity of

the infringer.

Second, further difficulties arise when these tools are used in the online environment. The fact
that almost all responses to the Consultation on the civil enforcement of IPR concerning
problems of identification of infringers related to infringements occurring on the internet
highlights this*®®. The main problem in this area relates to the articulation between the rules

408 . . . . . e .
Of 136 responses received on problems relating to the identification of infringers, only around 3% did not relate to
infringements on the internet. See hitp:/ec.curopa.cw/internal market/consultations/2012/intellectual-property-rights en.htm
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on the identification of infringers and the protection of personal data/ privacy (half of those
who reported in that Consultation that they were denied access to information reported that
the refusal was based on personal data protection and privacy).

IPRED stipulates, in recitals (2) and (15) as well as in Article 8(3)(e), that its provisions are
without prejudice to the protection of personal data. At the same time, neither IPRED, nor
other pieces of EU legislation contain specific provisions on the retention and disclosure of
personal data to copyright holders for the purposes of IPR civil enforcement.*® The European
Court of Justice has clarified that the Union’s acquis does not preclude Member States from
imposing an obligation to disclose to private entities or persons personal data of citizens in

order to enable them to brmg civil proceedings for copyright mfrmgemenf agamzs‘lcothese
i . The

IPR purposes do not fall within the scope of Directive 2006/24 on the ret 'htr b
articulation between rules on gathering of evidence and identification o %gfri?ngerﬁand rules
on protectlon of personal data is therefore left to the Member States%; pE Vlde‘a,\ 4t they strike

%topea:n Union's legal

th ”& 1 enforcement of

ms of protection of personal
ﬁstrlan Supreme Court in the

to information is worthless as the data whzc@ ou' &
in the first place"*!!.

Ny

The problems are as follows: A

s e
”& b

he reterition of data, which is necessary to have access

(a) Right holders complar fthat
n the internet, can either be impossible for copyrlght

proceedings.

(b)

In cases

" of é»lack o ¢gal basis at EU and national level to disclose personal data;

Sreover, even if intermediaries are willing to provide contact details of their clients
, wing a Court order, the accuracy of these data is sometimes questionable. Many
websites tend to operate anonymously, i.e. they register fake 'WHOIS' data and
operate their business through empty shell companies. The problem is often
compounded by the fact that some intermediaries offer services facilitating
anonymous registration of domain names or allowing the actual [P addresses of the
infringing websites to be hidden and generally provide services such as hosting

©

409 This situation was reflected in the consultation on the civil enforcement of IPR: 68% of 146 respondents declared
having faced problems in the identification of (alleged) infringers of their IPR. However, the consultation does not allow
saying whether these problems were all related to data protection or had other reasons.

410 C-275/06, Promusicae (2008) and C-557/07, LSG v/ Tele 2 (2009).

41 Decision of the Austrian Supreme Court of 13 November 2007.
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without ensuring that contact details are accurate and/or up to date. Right holders
therefore complain that they do not have access to more data in case of
infringements. The problems are particularly salient for infringers operating
anonymously, changing Ip addresses rapidly and channelling the revenues they get
from their activity through empty shell companies.

(d) The lack of clarity concerning the articulation between enforcement of IPR and
protection of personal data is not only likely to affect the effectiveness of provisions
on the identification of infringers, but it can also raise concerns in terms of protection
of fundamental rights of individuals to privacy and data protection, (as enshrined
under Article 7 of the Charter of Fundamental rights of the Européan, Union and

European Union, and under Article 16 TFUE). It was reported that in some itistay
right holders collect and process data, e.g. by monitoring of IP ad Bsses involved
into file sharing or even streaming practices, using technical meang jﬂlght not
respect quality standards that guarantee the correctness of the.data
offer” out-of-court
rl;;;f procedure. As a

us enforcement of

The main problem relates to the extent to which. it is pogsible to involve intermediaries not
only to help identify infringers as examined aboyefb“ig alfo in putting an end to infringements
of copyright on the internet. Enforcement of“copyright can in the first place be directed
towards the actual perpetrator of the inff zgmengﬁﬁnse If, but this is often difficult given the
ub1qu1tous nature of infringements oii the in 'zgynet and the possibility for infringers to operate
in an anonymous way as decribed abo\/e For’cases where direct action against the perpetrator
of the infringement is not possibl ery difficult, involving intermediaries can be a solution
to put an end to the infringement. T is f”% the reason why EU law provides rules on injunctions
against intermediaries (Amcle and 11 of Directive 2004/48/EC and Article 8 of the Infosoc
Directive). However, th se rul s appear to be ineffective to deal with infringements of
copyright over th Sifiter nygggﬁxch is partlcularly problematic in cases of commercial scale
mfrmge;p t% giving rise to revenues.

ustem from the fact that there is no harmonised understanding of the
ijitermediaties covered, of the types of injunctions that be ordered against
ies, in what circumstances they may be issued, under which conditions and within
Y3 For example, often courts appear to focus exlusively on internet service
providers ([SPS) as intermediaries on the internet. Some Member States' courts have linked
the question of granting an injunction against an ISP to the establishment of some kind of
responsibility of the intermediary which makes the granting of preliminary injunctions

412 The Consultation on the civil enforcement of IPR seems to reflect this: Very few stakeholders took a stand on the

issue of injunctions imposed on intermediaries (28 respondents stated clearly that they obtained a preliminary injunction and
25 indicated that they obtained a permanent injunction). Other respondents indicated that preliminary injunctions were not
granted due to an exemption of the intermediary from Hability, difficulties in proving the intermediary’s knowledge or
involvement in the infringing activity or lack of sufficient merit of the claim.
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against intermediaires very difficult*’®. There is a need to clarify how to articulate the
possibility to impose injunctions on intermediaries given the prohibition for Member States to
impose a general monitoring obligation on internet service providers whoch is also part of the
EU acquis.*'* It was also reported in the framework of the Consultation on the civil
enforcement of IPR, that there are other burdensome requirements in some Member States
that can constitute a disincentive for right holders to bring an action; for example, in Finland,
a case against the primary infringer/operator of a site as well as high guarantee sums in court
were required before an injunction would be enforced. Furthermore, right holders complained
that injunctions agamst intermediaries in some Member States have an ineffective scope,
insofar as they only enyom the mtermediary from allowing exactly the same | i

right owner’s title/product and this is particularly challenging for the ,grotecﬁoﬁ of
copyrighted works on-line. There are also doubts about the possiblity to d(f, ver inj; ictfons on

a catalogue w1de or only on a title-specific basrs which i is very relevanté When g aling with
Wik ther ex parte

"’é’in one jurisdiction is

established in different Member States or to consolidate s/eve‘r ] o
tcement of IPR, many rlght

also very limited. According to the Consultation,on the cf’lvﬂ en
holders indicated that they had obtained neithegig
imposed on an intermediary providing servicesiinecessary to access the infringing
services/goods when the intermediary or the pérson i éggmg/allegedly infringing his IPRs
were incorporated in a Member Stat% other ¢han the, ong”in which the right holder operated.
Some of the respondents stressed that’such le%iwacf‘%ops — if possible according to the national
legislation — are usually pursued in the ¢ try,ﬂgshéie the intermediary is located. Moreover,
the Consultation on the civil enforcement PR, despite acknowledging the general increase
in the number of cross-border IPR mfrmgem’ents, revealed that the majority of stakeholders
did not launch proceedings cg & such 1nfr1ngements that occurred in another Member

State or in several Member States

;ggamental rights. It can for example not be excluded that an
intermediary would constitute a restriction to the freedom to conduct a
« ediary, in which case any such limitation would have to be provided by
lag+iniacco }ance wreh Article 52 of the Charter of Fundamental Rights*'®. Such an injunction

413 In th ,@onsultatlon on the civil enforcement of IPR, France, whose legislation includes within the notion of
intermediaries those whose services are used by an infringer in the framework of its IPR infringing activity, called for a
clarification in IPRED that injunctions are available independent of any liability of the intermediary.

A Article 15 of Directive 2000/31/EC.

M3 For this reason, some of the respondents to Consultations on the civil enforcement of IPR called for an initiative at
EU level, which would facilitate cross-border measures (i. e. against intermediaries), consolidation of claims and automatic
enforcement of specific injunctions/judicial decisions issued in one Member State throughout the European Union (either
directly or in expedited court procedure).

Following the ECtHR case law in this respect, this requirement implies not only that a domestic law exists as such
but also imposes a certain requirement as to the quality of the law at stake, which would have to "be accessible to the persons
concerned and formulated with sufficient precision to enable them — if need be, with appropriate advice — to foresee, to a
degree that is reasonable in the circumstances, the consequences which a given action may entail [...] Domestic law must
also afford a measure of legal protection against arbitrary interferences by public authorities with the rights guaranteed by the
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could also result in a restriction of access to content and as such, may be considered as a
restriction on the freedom of expression and such a limitation would have to be provided by
law in accordance with Article 52 of the Charter of Fundamental rights as well. It follows that
an injunction with a broad scope or that lacks clarity as concerns its exact scope and
specificity in terms of measures that would have to be implemented would raise serious
concerns as to the requirement that any limitation of a Charter right would have to be
provided by law. Moreover, the burden and cost of the implementation of the injunction
imposed on an mtermedlary can also be problematic. In the Scarler case''’, the CIEU
considered an injunction requiring an ISP to install a filtering system applying to all eletronic
communications passing via its services, which applies indiscriminately to all ifs.customers as
a preventive measure, exclusively at its expense and for an unlimited period woul
infringement of the freedom of the ISP concerned to conduct its busmess and
contrary to the conditions laid down in Article 3(1) of IPRED.

y &
There is therefore a need on the one hand to clarlfy the extent to Wthh inite rx:ge&g%%es can be

2.3. Insufficient relief to copyright holders for infringements to t‘hez :

result of infringements of
articularly on the internet, it
¢fore the actual damages that
have occurred. Right holders claim that in many inst inces amages are set at levels that are
neither dissuasive nor even compensate the rlgh older sz”aetual losses (and legal expenses). 418
This problem has also been acknowledged !ixﬁsanri ember States, e. g. France recognised

Compensatlon to the right holder for the prejudlce suffereéf% s
ot ;

the dlfﬁculty for judges to assess the I?evel of dz ag g and recommended increasing the use of
experts to improve the level of mdemmﬁca ion. %"y’

the pecuniary value of mtellectg ro erty, but also the lack of clarity of the rules contained
in Directive 2004/48/EC, the freed*én@f the courts to apply the Directive’s criteria and the
considerable differences; "”‘g@%’th national transposition results. As it turned out from the
responses to the Consul;tatlon oni the civil enforcement of IPR, in some of the Member States
courts do-not award th rofiff generated by the infringer (unjust enrichment).*'® This is
p0531b1y one of thé reas *s*w%ﬁy right holders claim that damages awarded are low in many

onsés, also indicated that damage claims and recovery of profit claims are
due twthe lack of adequate disclosure obligations in most Member States as
agk of “kno‘w your customer” regulations applicable to service providers.

Convention. In matters affecting fundamental rights it would be contrary to the rule of law [...] for a legal discretion granted
to the executive to be expressed in terms of an unfettered power. Consequently, the law must indicate with sufficient clarity
the scope of any such discretion and the manner of its exercise" ( ECtHR, Glas Nadezhda Eood & Elenkov v. Bulgaria,
apphcatlon no. 14134/02, 11 October 2007, para 45-46).
LA Case C-70/10 Scarlet extended (2011)

418 For example, during the IPRED Consultation, one contribution indicated that damage claims are rarely deterrent in
cases of structurally infringing sites since the profits are very substantial and the abilities to hide assets due to the
aforementioned problem of being able to do business anonymously.

419 Only 46 out of 62 respondents have indicated that unjust enrichment is taken into account by national courts. (s. 4.7
of Synthesis of responses "Civil enforcement of intellectual property rights: public consultation on the efficiency of
proceedings and accessibility of measures” dated July 2013)
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Draft to be finalised in light of responses to the publz‘c consultation

Also, in spite of Article 14 of Directive 2004/48/EC, in practice, copyright holders are rarely
reimbursed all legal costs and other expenses they incur to protect their copyright through
litigation. This, together with the low levels of damages awarded, may inhibit copyright
holders’ possibilities and readyness to institute proceedings, even in cases of infringements
with a commercial purpose involving signficant levels of profits for the infringer. As the
Consultation on the civil enforcement of IPR showed, right holders might refrain from
litigation if they held the court proceeding lenghty, costly and do not expect to get properly

compensated.*

The challenges to be addressed are therefore a lack of efficiency of existing cml enforcement
systems in the online environment, difficulties in setting a proper balance betwéen protection
of IPR and protection of other fundamental rights and a sub-optimal functioning oftthe single

market for copyrighted content.

420 51% of the respondents have indicated that they would refrain from litigation because of such reasons.
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