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NOTE 

From: General Secretariat of the Council 

To: Delegations 

Subject: Rule of Law in Poland / Article 7(1) TEU Reasoned Proposal  

- Report of the hearing held by the Council on 26 June 2018 
  

As follow-up on note 10354/18 (paragraph 15), delegations will find in the annex the formal report 

of the hearing of Poland held on 26 June 2018 in accordance with Article 7(1) TEU. 
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ANNEX 

On 26 June 2018, Poland was heard by the Council in accordance with Article 7(1) TEU. The 

hearing was conducted during the meeting of the General Affairs Council and took approximately 

three hours. 

At the start, the Polish delegation asked for the hearing to be postponed due to the considerable 

delay (the hearing started at 18.15 instead of 15.00), with the support of some Member States. Since 

there was no unanimity to remove it from the agenda of the meeting, the Presidency noted that the 

hearing had to take place as foreseen in the agenda adopted at the start of the Council meeting. 

After the Presidency had briefly reminded the participants of how the procedure would be 

conducted (note 10354/18), the Commission was given the floor at the outset. It stated that the most 

pressing issue was the situation of the Supreme Court, because a number of its judges were at risk 

of being forced to retire on 3 July 2018. Another concern was the Polish National Council of the 

Judiciary, which did not comply with standards requiring that judge-members be elected by their 

peers. The next issues raised were the forced retirement and the regime for extending the mandates 

of ordinary courts judges. In addition, 70 presidents of courts had been dismissed by the Minister 

for Justice without any possibility of judicial review. On the extraordinary appeal procedure, the 

margin of discretion in triggering this procedure was too broad. Finally, none of the recommended 

actions regarding the Constitutional Tribunal had been implemented.  

The Polish delegation stressed that since the use of Article 7(1) TEU set a precedent in the EU, 

procedural aspects were of great importance. The ongoing dialogue was a sensitive issue in Poland 

and the EU. At this stage, the Council was responsible for taking over the process, which set a 

precedent for the future. The process and its outcome were now exclusively the responsibility of the 

Council and the Member States. Concerning the content of the dialogue, Poland did not share the 

Commission's assessment that there was a clear risk of a serious breach of the value of the rule of 

law because of the cumulative effect of the reforms. Poland had engaged in dialogue at the level of 

Prime Minister Morawiecki and Jean-Claude Juncker, and this dialogue had led to some 

considerable concessions and corrections on the Polish side. Poland had equalised the retirement 

age for men and women as per the Commission recommendations and the arguments in the 

Commission complaint to the CJEU. Competence to appoint trainee judges had been transferred 

from the Minister for Justice to the President of the Republic, as was the case for the appointment of 

all other judges. All judgments of the Constitutional Tribunal had been published as judgments.  
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Competence to grant consent for extending the mandate of judges had been transferred from the 

Minister for Justice to the National Council of the Judiciary. Limits had been set as regards who 

was able to trigger the extraordinary appeal procedure, making it more predictable, as required by 

the Commission recommendation. In total, 25 reforms had been adopted to comply with the 

recommendations and meet the expectations of the Commission. The efforts made had not been 

mirrored with reciprocal action by the Commission, which had described the changes as cosmetic. It 

was crucial that the hearing be dedicated to facts alone and allow an independent and objective 

assessment by each Member State in the spirit of responsibility for our common future. Experts 

involved in consultations with the Commission last month would share a legal assessment of the 

changes adopted by the Polish parliament over the last two years.  

Following this announcement, the Polish representatives gave a PowerPoint presentation, set out in 

Attachment 1. This presentation took approximately one hour. At the outset, it stressed that the rule 

of law is a basic and core value of the EU and European civilisation. The first part of the 

presentation identified general threats to the rule of law without link to any  specific Member State. 

Subsequently, data was presented concerning the trust of the public in the judiciary in Poland. This 

was followed by an explanation on the role, election, composition, structure and general assessment 

of the work of the National Council of the Judiciary. In this context, the delegation explained how 

many candidates ran for office between 2006 and 2018 and why the individual terms were 

rescinded. On retirement of judges, the delegation presented the legal framework and the content of 

recent reforms in Poland, focusing in particular on the new regulation of the retirement and 

prolongation procedure in the Supreme Court. The subsequent part of the presentation concerned 

court presidents in Poland, their role as well as the content and consequences of the reform of their 

situation. Then presentation then explained changes in the disciplinary regime focusing on 

safeguards to exclude any undue influence by the legislative and executive powers. The next part of 

the presentation concerned the Constitutional Tribunal and focused inter alia on the guarantees for 

the independence of Constitutional Tribunal judges and the publication of judgements. Finally, the 

delegation presented the reform introducing the extraordinary appeal. At the end of the presentation, 

the delegation summarised the procedure related to the rule of law situation in Poland focusing on 

the dialogue between Poland and the Commission and the differences in the assessment of its 

outcome by the Polish authorities and the Commission. The Polish delegation also stressed the need 

for an objective, fact-based assessment of the situation in Poland in the framework of the Article 7 

(1) TEU procedure and committed to providing the Council with further information, if needed.  
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The French delegation, speaking also on behalf of Germany, asked about the retirement age of 

judges of the Supreme Court: one third of judges were expected to retire or be left to the discretion 

of the President, despite constitutional guarantees of their term and without judicial review. How 

could the independence of the judiciary be safeguarded under such conditions? 

The Polish delegation reverted to the presentation made (see Attachment 1) and explained that 

according to the Polish Constitution the retirement age of all judges should be defined by a statute 

adopted in ordinary legislation. The retirement age was not discriminatory because it was the same 

as the retirement age for everyone else. There was nothing exceptional about this, and the whole 

change was in line with the constitution. Similar criteria existed in one other Member State and 

there had been no Commission reaction to that. 

The Dutch delegation asked about the extraordinary appeal procedure: since it could affect 

judgments from the last 20 years, how could it be reconciled with the legal certainty principle? Was 

it true that the attorney general could act ex officio and that 20-year-old cases could be repealed 

even against the will of the parties and in situations where legal effects had already been produced? 

The Polish delegation reverted to the presentation made (see Attachment 1) and stressed that the 

adopted amendments were aimed at increasing the predictability of the extraordinary appeal 

procedure. Now, only two subjects could trigger that procedure, and it remained up to the Supreme 

Court to decide if a request was valid. The most important was the use of the criteria of application, 

which are well defined in Polish case-law. The recently adopted amendment had narrowed the 

scope of cases to only those cases which would not lead to a breach of any of Poland's international 

obligations. All acquis and investment agreements were safe. Most importantly, practice would 

soon show if the Commission's precautionary objections were grounded or not. None of the 600 

proposals presented so far had triggered an appeal. In case of damaging consequences, the Polish 

parliament would react and adjust the procedure. Res judicata was a very important principle of the 

Polish legal system. There were examples of appeal institutions with no time limit in other Member 

States. 

The Danish delegation asked why many judges had to retire several years earlier than they 

expected. If the reason was to align with other laws, was the main justification the labour market 

and/or the belief that older people were less qualified and less able to dispense justice? 
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The Polish delegation stated that the general rationale of the reform was efficiency. According to 

statistics, Poland spent significantly more on its justice system than the European average while the 

efficiency of the system was far below average. In the case of the Supreme Court, the reason for 

reforms was to make the retirement age the same as for the rest of the population. Any scepticism 

would be justified if there was a difference in retirement age for the Supreme Court only. 

Retirement was a right and an obligation in every profession. There was no discriminatory aspect to 

the reform and the main rationale was efficiency and accountability. The reform did not affect the 

independence of the judiciary, which was valued as much by Poland as it was by other Member 

States. 

The Danish delegation asked a follow-up question about whether the intention of the reforms did 

not imply a political purpose, e.g. to address what was perceived as a communist bias or mind-set. 

The Polish delegation explained that the post-communist heritage was a problem in all countries in 

the region, and it was true that among Supreme Court judges there were examples of people who 

were not able to embody a democratic state. However, this was not the main reason for the reforms 

but rather only a positive side effect. The main rationale was equalising the retirement age across 

society. 

The Spanish delegation asked about the independence of the Constitutional Tribunal in the sense 

that judges appointed in 2015 could not take up their offices and carry out tasks. The second 

question concerned the reason why a number of presidents of ordinary courts had been removed 

between August 2017 and February 2018 without specific criteria and judicial review. 

The Polish delegation replied that the previous Sejm had tried to elect one third of judges of the 

Constitutional Tribunal and that this was unacceptable and illegitimate. The Constitutional Tribunal 

judges were elected by the parliament, as in other Member States, and this gave them a 

parliamentary mandate and did not constitute politicisation. There used to be a correlation between 

the composition of the court and the majority in the parliament. This was a provision of the Polish 

constitution similar to the legal order in other countries. Over the course of six months, the Minister 

for Justice had dismissed 69 court presidents and 67 deputies, which was 18 % of a total of 374 and 

357 judges respectively. The reason given was increasing efficiency. The presidents had a purely 

administrative role on the operational side of the court. They did not have the right to influence 

proceedings before the court. 
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The Irish delegation requested a clarification on the separation of powers, specifically on the 

involvement of the President of the Republic in decisions on the extension of judges' mandates. 

What criteria were to be applied by the President of the Republic when exercising his discretion on 

this? 

The Polish delegation explained that the system for extending judicial mandates for the Supreme 

Court and ordinary courts was a logical consequence of the fact that the President of the Republic 

was entitled to appoint judges. Supreme Court judges wishing to continue after reaching retirement 

age, irrespective of gender, had to wait for a decision by the President of the Republic. Such criteria 

also existed in other Member States and were not too wide. It was legitimate to use the criterion of 

"the general interest of the judiciary" and allow the National Council of the Judiciary to present 

proper recommendations in individual cases. In 2018, 27 out of 76 judges had reached the age of 

65; 16 of those 27 judges had declared that they would like to continue. At this stage, it was still 

open how the National Council of Judiciary and the President would decide. This procedure was not 

extraordinary and a similar architecture existed in other Member States. 

The Portuguese delegation asked about the objective behind the new disciplinary system requiring 

the approval of several presidents of the Supreme Court. According to the previous Polish non-

paper, it was to avoid situations where judges could take advantage of professional solidarity. 

However, it was not clear why judges involved in disciplinary chambers needed the approval of the 

President of the Republic. 

The Polish delegation pointed to the rule that judges should not judge themselves. So far, one in six 

cases ended with proceedings being discontinued because of delays due to the fact that judges were 

unwilling to act swiftly. The role of the President of the Republic was to appoint judges in Poland. 

Then they could not be revoked. In disciplinary action against colleagues, there should not be any 

pressure on disciplinary judges from colleagues. The procedure should allow for the formation of an 

independent chamber to avoid misperceptions of solidarity. 

The Belgian delegation asked if the Polish authorities had taken steps to restore the Constitutional 

Tribunal (inter alia by publishing all judgments and allowing three appointed judges to take up their 

posts) and how Poland was going to prevent the illegality of judgments handed down by three 

unlawfully appointed judges. 
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The Polish delegation stated that the origin of the controversy was the Constitutional Tribunal itself, 

which had decided not to follow the rules of its organisation and the new law reorganising the court. 

Therefore, some judgments concerned old law and were no longer relevant. Nevertheless, they had 

been published as judgments in the Polish official journal with annotations on breach of procedure, 

because of the change of law. As far as unlawfully appointed judges were concerned, in 2015 the 

majority in the parliament had acted without knowing their future (more details on this were in the 

White Paper). The current 15 judges were issuing rulings, the court was independent and there were 

no means of placing any pressure on it. 

The Swedish delegation asked about the extraordinary appeal procedure and how legal certainty 

could be respected if rulings from the last 20 years could be changed. When did Poland plan to 

implement the rulings of the Constitutional Tribunal from 2015? 

The Polish delegation replied that many systems allowed for this kind of appeal, sometimes with no 

time limit. Such appeals were as necessary as the cassation procedure in criminal matters, for 

example, and there was no objection to the res judicata principle. To counterbalance potential risks, 

the scope of its application was very narrow, e.g. there could be no negative impact on international 

obligations. It would only be possible to assess this instrument when it had been put into practice. 

The German delegation asked why it was necessary to have such an unusual appeals procedure and 

if it would not be better to abolish it. 

The Polish delegation stated that the extraordinary appeal procedure was aimed at protecting the 

rights of individuals. In each Member State there was an extraordinary cassation or appeal 

procedure. The amendments made would prevent instability, while making it possible to protect 

Polish citizens.  

The Finnish delegation asked the Polish delegation to respond to the Commission analysis 

according to which the introduced amendments to the extraordinary appeal procedure did not have 

any real impact. In addition, it asked how this extraordinary appeal procedure might impact 

businesses' willingness to operate in Poland. 

The Polish delegation explained that it did not share the Commission's view and stated that 

concerns were unjustified since only a limited scope of subjects were entitled to trigger this appeal, 

and the Supreme Court decided on the final outcome following strict criteria. The business 

community was trustful and was not hesitating to invest in Poland; this included Finnish companies.  
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The procedure would not affect legal predictability in the business environment since the parliament 

had decided to introduce an exception for international commitments. Even if the Supreme Court 

ruled that a ruling was in breach of law, the ruling would only have a declaratory character and the 

verdict would remain binding for the sake of protecting legal stability. The ruling could however be 

a ground for damages for parties from the State. 

The Luxembourg delegation asked whether the system of extending the term of office for judges of 

ordinary courts could be used to put pressure on their independence. 

The Polish delegation replied that retirement rights were also a guarantee of the independence of the 

judiciary. It had to be possible to predict when judges would reach retirement age. Due to criticism 

of the fact that this competence had been given to the Minister for Justice, it had been transferred on 

22 May 2018 to the National Council of the Judiciary, which now took such decisions on the basis 

of established criteria. 

The Cypriot delegation asked what Poland intended to comply with judgments of the Constitutional 

Tribunal published recently with a disclaimer on their legality.  

The Polish delegation explained that according to the Polish constitution and the law on the 

Constitutional Tribunal, judgments did not require any implementation, but rather were effective 

when delivered, with the exception of cases in which the court decided that they would only take 

effect after some time. With respect to the three judgements, they had been published despite 

procedural problems. Since the laws they concerned had already been repealed by the parliament, 

the legal effect had already been produced. 

The Cypriot delegation asked about the meaning of the disclaimer with which the judgments had 

been published. 

The Polish delegation replied that the Constitutional Tribunal had acted in breach of procedural 

norms. In this particular case, the parliament had found it necessary to introduce annotations to 

make publicly available the information that the verdicts had been issued in breach of procedure. 

Nevertheless they had been published as judgments and there was no difference apart from the 

annotation. In the future, there would be no role for the government and the Constitutional Tribunal 

would publish its verdicts directly. 
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The Estonian delegation inquired about what would happen in practical terms on 3 July 2018 when 

27 Supreme Court judges would retire and if new competitions for vacant positions had been 

announced yet. Furthermore, the delegation wanted to know if this would affect the effectiveness of 

the judiciary and how the effectiveness of reforms (workload distribution, costs, achievement of 

certain goals) could be assessed. 

The Polish delegation clarified that 11 judges would retire; 16 judges who had made requests would 

continue until a decision had been taken on the extension of their mandate. It was also stressed that 

not enough time had passed to assess the effect of the reforms at this stage. 

The Presidency asked if there were any other questions and since no delegation asked for the floor, 

the Presidency gave the floor to the Commission. 

The Commission confirmed that the most pressing issue at hand was that of the Supreme Court 

judges, due to the 3 July 2018 deadline. The irrevocability of judges' mandates did not allow for the 

lowering of the retirement age or its immediate application to judges who still had a mandate to 

fulfil. On ordinary courts, the Minister for Justice had used his power to replace almost 70 court 

presidents over six months. On the disciplinary regime, the Minister for Justice could appoint and 

replace disciplinary officers if not satisfied with their work. On the extraordinary appeal procedure, 

the margin of discretion in triggering this procedure was too broad. On judgments of the 

Constitutional Tribunal, three judges could not take up their duties despite two judgments from 

2015 confirming their lawful appointment. All judgments had been published, but some contained a 

disclaimer on their legality.  
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The Polish delegation stated that many Supreme Court judges had decided to notify their 

willingness to continue according to law. The President of the Supreme Court could only be an 

active judge, and this rule had already existed in the Polish legal system before Poland's accession. 

The new law did not abolish the irrevocability of judges' mandates but rather just changed the 

retirement age, which was not discriminatory. The Minister for Justice had been the prosecutor-

general in Poland at the time of accession, and he had been entitled to select presidents of ordinary 

courts, too. On the disciplinary officer: in practice the first appointment had been praised by public 

opinion. On extraordinary appeal: practice would show how this instrument worked and it should 

not be evaluated negatively at this stage. On the Constitutional Tribunal judgments: the parliament 

of the previous term could not know when their term would be finished but wanted to elect judges 

before its mandate expired. On the separation of powers: there was no doubt that the separation of 

powers was a fundamental principle of the Polish constitution. However, the balance was different 

in each of the Member States. There were different constitutional traditions. The concessions and 

amendments offered so far were neither minor nor cosmetic but fundamental and of a systemic 

nature. Now these amendments were entering into force and only practice over time would show if 

further corrections were required. Any definite assessment at this stage would be premature. It was 

for the Council and the Member States to take responsibility concerning the Article 7 procedure and 

to assess the situation.  

The Presidency stated that the hearing had helped to improve the understanding of the situation in 

Poland. The Presidency concluded that GAC would come back to the matter at its next meeting. 
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