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majority of the votes cast, to approve the common  position 
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majority of Parliament’s component Members, to reject or amend 
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(The type of procedure depends on the legal basis proposed by the 
Commission.) 
 

 
 
 
 

Amendments to a legislative text 
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showing parts of the legislative text for which a correction is proposed, to 
assist preparation of the final text (for instance, obvious errors or omissions 
in a given language version). These suggested corrections are subject to the 
agreement of the departments concerned. 
 

 
 



 

RR\371769EN.doc 3/37 PE 371.769v03-00 

 EN 

CONTENTS 

Page 

DRAFT EUROPEAN PARLIAMENT LEGISLATIVE RESOLUTION................................. 5 

EXPLANATORY STATEMENT............................................................................................ 34 

PROCEDURE .......................................................................................................................... 37 

 



 

PE 371.769v03-00 4/37 RR\371769EN.doc 

EN 



 

RR\371769EN.doc 5/37 PE 371.769v03-00 

 EN 

DRAFT EUROPEAN PARLIAMENT LEGISLATIVE RESOLUTION 

on the initiative by the Republic of Austria, the Republic of Finland and the Kingdom of 

Sweden for adoption of  a Council framework decision on the European enforcement 

order and the transfer of sentenced persons between Member States of the European 

Union 

(7307/2005 – C6-0139/2005 – 2005/0805(CNS)) 

(Consultation procedure) 

The European Parliament, 

– having regard to the the initiative by the Republic of Austria, the Republic of Finland and 
the Kingdom of Sweden (7307/2005)1, 

– having regard to Article 34(2)(b) of the EU Treaty, 

– having regard to Article 39(1) of the EU Treaty, pursuant to which the Council consulted 
Parliament (C6-0139/2005), 

– having regard to Rules 93 and 51 of its Rules of Procedure, 

– having regard to the report of  the Committee on Civil Liberties, Justice and Home Affairs 
(A6-0187/2006) 

1. Approves the initiative by the Republic of Austria, the Republic of Finland and the 
Kingdom of Sweden as amended; 

2. Calls on the Council to amend the text accordingly; 

3. Calls on the Council to notify Parliament if it intends to depart from the text approved by 
Parliament; 

4. Calls on the Council to consult Parliament again if it intends to amend the initiative by the 
Republic of Austria, the Republic of Finland and the Kingdom of Sweden substantially; 

5. Instructs its President to forward its position to the Council and Commission and the 
government of the Republic of Austria, the Republic of Finland and the Kingdom of 
Sweden. 

Text proposed by the the Republic of 
Austria, the Republic of Finland and the 

Kingdom of Sweden 

 
Amendments by Parliament 

 

                                                 
1 OJ C 150, 21.6.2005, p.1. 
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Amendment 1 
Title 

on the proposal of a Council Framework 
Decision on the European enforcement 

order and the transfer of sentenced 

persons between Member States 

on the proposal of a Council Framework 
Decision on the application of the 

principle of mutual recognition of 

judgments in criminal matters imposing 

custodial sentences or measures involving 

deprivation of liberty for the purpose of 

their enforcement in the European Union 

 

Justification 

 

The title of the Framework Decision is amended following the changes in the Council 

Working Group and in order to put the emphasis on two essential aspects of the document: 

the mutual recognition and the enforcement of custodial sentences. The recognition and 

enforcement should not take place on the basis of a 'European enforcement order' but on the 

basis of the judgment and a certificate. 
 

Amendment 2 
Recital 5 

(5) Relations between the Member States, 
which are characterised by special mutual 
confidence in other Member States' legal 
systems, should go further than the existing 
Council of Europe instruments on transfer 
for enforcement purposes. It should be 

established that there is a basic duty on 

the executing State to take charge of those 

of its nationals and those persons 

permanently legally resident in its 

territory who have been given a final 

custodial sentence or a detention order in 

another Member State, irrespective of 

their consent, unless there are specific 

reasons for refusal. 

(5) Relations between the Member States, 
which are characterised by special mutual 
confidence in other Member States' legal 
systems, should go further than the existing 
Council of Europe instruments on transfer 
for enforcement purposes and enable 

recognition by the executing State of 

decisions taken by the issuing State’s 

authorities. Notwithstanding the necessity 

of providing the sentenced person with 

adequate safeguards, his or her 

involvement in the proceedings should no 

longer be dominant by requiring his or 

her consent to the forwarding of a 

judgment to another Member State for the 

purpose of its recognition and 

enforcement of the sentence imposed. 

Justification 

 

To further the development of the cooperation concerning the enforcement of criminal 

judgment. In accordance with the 1997 Additional Protocol to the 1983 Convention of the 

Council of Europe which restricts the scope of the sentences person's consent. 
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Amendment 3 
Recital 5 a (new) 

 (5a) The mutual trust in the European 

area of freedom, security and justice in 

criminal matters must be reinforced by 

means of measures at European level, for 

a better harmonisation and mutual 

recognition of the penal judicial 

decisions, and envisage some European 

penal laws and practices. 

Justification 

Based on the idea of promoting a European Criminal Law. 
 

Amendment 4 
Recital 6 

(6) The transfer of sentenced persons to the 
State of nationality, the State of legal 

residence or the State with which the 

persons have other close links to serve 
their sentence helps with their social 
rehabilitation. 

(6) The transfer of sentenced persons to the 
State of nationality or the State of 

permanent legal residence to serve their 
sentence will facilitate their social 
rehabilitation. 

Justification 

 

The term 'close links' is not clear and would require extensive definition. 
 

 

Amendment 5 
Recital 7 

(7) This Framework Decision is intended to 
respect fundamental rights and to observe 
the principles recognised by Article 6 of the 
Treaty and reflected by the Charter of 
Fundamental Rights of the European Union, 
in particular Chapter VI thereof.  Nothing in 
this Framework Decision should be 
interpreted as prohibiting refusal to execute 

(7) This Framework Decision is intended to 
respect fundamental rights and to observe 
the principles recognised by Article 6 of the 
Treaty and reflected by the Charter of 
Fundamental Rights of the European Union, 
in particular Chapter VI thereof.  Nothing in 
this Framework Decision should be 
interpreted as prohibiting refusal to execute 
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a decision when there are objective reasons 
to believe that the sentence was imposed for 
the purpose of punishing a person on the 
grounds of his or her sex, race, religion, 
ethnic origin, nationality, language, political 
opinions or sexual orientation, or that that 
person's position may be prejudiced on 
anyone of those grounds. 

a decision when there are objective reasons 
to believe that the sentence was imposed for 
the purpose of punishing a person on the 
grounds of his or her sex, race, religion, 
ethnic origin, nationality, language, political 
opinions or sexual orientation, or that that 
person's position may be prejudiced on 
anyone of those grounds. The procedure 

should also comply with the provisions 

relating to procedural rights in the context 

of criminal proceedings as laid down in the 

relevant Council framework decision. 

Justification 

This will ensure more complete protection of rights during the procedure. 

Amendment 6 
Article 1, point (a) 

(a) "European enforcement order" shall 

mean a decision delivered by a competent 

authority of the issuing State for the 

purpose of enforcing a final sentence 

imposed on a natural person by 

a court of that State; 

(a) "judgment" shall mean a final 

decision or order of a court of the issuing 

State imposing a sentence on a natural 

person; 

 Adopting this amendment will necessitate 

corresponding changes throughout. 

Justification 

 

This amendment reflects the changes that have occurred during the discussions in the Council 

working group. 

 

Amendment 7 
Article 1, point (b) 

(b) "sentence" shall mean any custodial 
sentence or detention order for a limited 

or unlimited period of time imposed by a 

court on the basis of criminal proceedings 

on account of a criminal offence; 

(b) "sentence" shall mean any custodial 
sentence or any measure involving 

deprivation of liberty1 imposed for a 

limited or unlimited period of time on 

account of a criminal offence on the basis 

of criminal proceedings; 
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Justification 

 

This amendment reflects the changes that have occurred during the discussions in the Council 

working group. 

 

Amendment 8 
Article 1, point (c) 

(c) "issuing State" shall mean the Member 
State in which a European enforcement 

order was delivered; 

(c) "issuing State" shall mean the Member 
State in which a judgment within the 

meaning of this Framework Decision was 

delivered; 

Justification 

 
This amendment reflects the changes that have occurred during the discussions in the Council 

working group. 

 

Amendment 9 
Article 1, point (d) 

(d) "executing State" shall mean the 
Member State to which a European 

enforcement order has been forwarded for 
the purpose of its enforcement. 

(d) "executing State" shall mean the 
Member State to which a judgment has 
been forwarded for the purpose of its 

recognition and enforcement of the 

sentence imposed. 

Justification 

 

This amendment reflects the changes that have occurred during the discussions in the Council 

working group. 

 

Amendment 10 
Article 2, paragraph 2 

2. Notwithstanding Article 4, each 

Member State may designate, if it is 

necessary as a result of the organisation 

of its internal system, one or more central 

authorities responsible for the 

administrative transmission and reception 

deleted 



 

PE 371.769v03-00 10/37 RR\371769EN.doc 

EN 

of the European enforcement order and to 

assist the competent authorities. 

Justification 

In order to make the measure more efficient and less bureaucratic. 

 

Amendment 11 
Article 2, paragraph 3 

3. The General Secretariat of the Council 
shall make the information received 
available to all Member States and the 

Commission. 

3. The General Secretariat of the Council 
shall make the information received 
available to the Member States concerned. 

Justification 

In order to make the measure more efficient and less bureaucratic. 

 

 

Amendment 12 
Article 3, paragraph 1 

1. The purpose of this Framework Decision 
is to establish the rules under which a 
Member State shall recognise and enforce 

on its territory a sentence imposed by a 

court of another Member State in 

accordance with Article 1(b) irrespective 
of whether or not enforcement has already 
been started. 

1. The purpose of this Framework Decision 
is to establish the rules under which a 
Member State shall recognise a judgment 
and enforce the sentence imposed 
irrespective of whether or not enforcement 
has already started. 

Justification 

Following the changes in the Council Working Group and in order to put the emphasis on two 

essential aspects of the document: the mutual recognition and the enforcement of custodial 

sentences. The recognition and enforcement should not take place on the basis of a 'European 

enforcement order' but on the basis of the judgment and a certificate.  

 

 

Amendment 13 
Article 3, paragraph 1 a (new) 
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 (1a) This Framework Decision only 

applies to the recognition of judgments 

and the enforcement of sentences within 

the meaning of the Framework Decision. 

The fact that, in addition to the sentence, 

a fine and/or a confiscation order has 

been imposed, which has not yet been 

paid, recovered or enforced, shall not 

prevent a judgment from being forwarded. 

The recognition and enforcement of such 

fines and confiscation orders in another 

Member State shall be based on the 

instruments applicable between the 

Member States, in particular the Council 

Framework Decision 2005/214/JHA of 24 

February 2005 on the application of the 

principle of mutual recognition to 

financial penalties and on the Council 

Framework Decision 2005/ xxx/JHA of 

xx.xx.2005 on the application of the 

principle of mutual recognition to 

confiscation orders. 

Justification 

 

The provision was originally included in Article 4 of the proposal. In order to align with the 

definition of the sentence set out in Article 1 and in line with paragraph 1 of this Article. 

 

Amendment 14 
Article 3, paragraph 3, point (a), introductory part 

(a) The following Articles of this 
Framework Decision shall also apply to the 
enforcement of sentences where, pursuant 
to a requirement of Article 5(3) of Council 
Framework Decision 2002/584/JHA of 13 
June 2002 on the European arrest warrant 
and the surrender procedures between 
Member States , the person is returned to 
the executing State in order to serve there 

the custodial sentence or detention order 

passed against him or her in the issuing 
State:  

(a) The following Articles of this 
Framework Decision shall also apply to the 
enforcement of sentences where, pursuant 
to a requirement of Article 5(3) of Council 
Framework Decision 2002/584/JHA of 
13 June 2002 on the European arrest 
warrant and the surrender procedures 
between Member States, the person is 
returned to the executing State in order to 
serve the sentence passed against him or 
her in the issuing State: 

Justification 

In accordance with Amendment of Article 1 point (b). 
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Amendment 15 
Article 3, paragraph 3, point (a), indent 3 

– Article 4(3)-(6); Forwarding of the 
European enforcement order, 

– Article 4(1), (3a), (4), (5) and (6); 

Forwarding of the judgment and the 

certificate, 

 

Amendment 16 
Article 3, paragraph 3, point (a), indent 5 

– Article 8; Recognition and enforcement 
of a European enforcement order, 

– Article 8; Recognition and enforcement 
of the judgment; 

Justification 

Following the changes in the Council Working Group. 

 

Amendment 17 
Article 3, paragraph 3, point (b), indent 2, 

– Article 8; Recognition and enforcement 
of a European enforcement order, 

– Article 8; Recognition and enforcement 
of the judgment; 

Justification 

 

Following the changes in the Council Working Group. 

 

Amendment 18 
Article 3, paragraph 3, point (b), sentence 2 

The State that issued the European arrest 
warrant shall supply the executing State 
with the information contained in a 

European enforcement order. The 
competent authorities shall communicate 
directly in matters relating to this 
paragraph. 

The State that issued the European arrest 
warrant shall supply the executing State 
with the judgment together with a 

certificate as provided for in Article 4. The 
competent authorities shall communicate 
directly in matters relating to this 
paragraph. 
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Justification 

Following the changes in the Council Working Group. 

 

Amendment 19 
Article 4, title 

Forwarding of the European enforcement 

order 
Forwarding of the judgment and the 

certificate 

Justification 

Following the changes in the Council Working Group. 

 

Amendment 20 
Article 4, paragraph - 1 (new) 

 -1. (a) A judgment, together with a 

certificate as provided for in this Article, 

may be forwarded to one of the following 

Member States: 

 (i) the State of nationality of the sentenced 

person or in which he or she has his or 

her permanent legal residence; 

 (ii) the State of nationality of the 

sentenced person and to which he or she 

will be deported once he or she is released 

from prison as a consequence of the 

judgment or an administrative decision 

consequential to the judgment; 

 (iii) the State of nationality or permanent 

legal residence of the sentenced person 

and which has surrendered him or her to 

the issuing State on the basis of a 

European Arrest Warrant subject to the 

condition that the person, after being 

heard, is returned to the executing State 

in order to serve there the sentence passed 

against him or her in the issuing State; 

 (iv) the State where the sentenced person 

is staying in, or is a national, or a 

permanent legal resident of and which 

consents to the recognition and 
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enforcement of the sentence; 

 (v) the State, in which the person has his 

or her permanent legal residence, unless 

he or she has lost or will lose the 

residence permit as a consequence of the 

judgment or an administrative decision 

consequential to the judgment; or 

 (vi) the State, which consents to the 

forwarding of the judgment together with 

the certificate for the purpose of its 

recognition and enforcement of the 

sentence imposed. 

 (b) Before forwarding the judgment, the 

competent authority of the issuing State 

shall give specific consideration to 

consulting, by any appropriate means, the 

competent authority of the executing 

State. Consultation is obligatory where, in 

accordance with the criteria laid down in 

paragraph 1, the judgment could be 

forwarded to two or more Member States. 

 (c) The executing State may, on its own 

initiative, request the issuing State to 

forward the judgment together with the 

certificate. 

Justification 

 

Definition in a more objective way of the criteria for forwarding a judgment to another 

Member-State. 

 

Amendment 21 
Article 4, paragraph 1 

1. A European enforcement order in 

respect of a sentence within the meaning 

of Article 1(b) may be forwarded to the 

authorities referred to in Article 2(1) of a 

Member State of which the natural person 

on whom the sentence has been imposed 

is a national, in which that person has his 

or her permanent legal residence or with 

which that person has other close links.  

1. For the purpose of its recognition and 

enforcement of the sentence imposed, the 

judgment or a certified copy of it, together 

with the certificate, shall be forwarded in 

accordance with Article 3 a, by the 

competent authority in the issuing State 

directly to the competent authority in the 

executing State by any means which 

leaves a written record under conditions 

allowing the executing State to establish 
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its authenticity. The original of the 

judgment, or a certified copy of it, and the 

original of the certificate, shall be sent to 

the executing State if it so requires. All 

official communications shall also be 

made directly between the said competent 

authorities. 

Justification 

The same applies to other similar judicial measures. 

 

Amendment 22 
Article 4, paragraph 2 

2. A European enforcement order shall 

not be forwarded if the person on whom 

the sentence has been imposed has his 

permanent legal residence in the issuing 

State, unless the sentenced person 

consents to the transfer or unless the 

decision or an administrative decision 

consequential to that decision includes an 

expulsion or deportation order or any 

other measure as a result of which that 

person will no longer be allowed to 

remain in the territory of the issuing State 

after serving a sentence. 

deleted 

Justification 

The aim behind this paragraph is covered by Article 3bis. 

 

Amendment 23 
Article 4, paragraph 3 

3. The fact that, in addition to the 

sentence within the meaning of Article 

1(b) in respect of the act forming the basis 

of the European enforcement order, a fine 

was also imposed which has not yet been 

paid by the sentenced person shall not 

prevent a European enforcement order 

from being forwarded. The enforcement 

of the fine in another Member State shall 

deleted 
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be based on the relevant provisions in this 

field applicable between the Member 

States. 

Justification 

Following the changes in the Council Working Group. 

 

 

Amendment 24 
Article 4, paragraph 3 a (new) 

 3a. The certificate, the standard form for 

which is given in Annex A, must be 

signed, and its content certified as 

accurate, by the competent authority in 

the issuing State. 

Justification 

Following the changes in the Council Working Group. 

 

Amendment 25 
Article 4, paragraph 4 

4. The European enforcement order shall 
be forwarded directly to the competent 
authority in the executing State by the 
competent authority in the issuing state by 
any means which leaves a written record 
under conditions allowing the executing 
State to establish its authenticity. All official 
communications shall also be made directly 
between the said competent authorities.  

4. The judgment shall be forwarded directly 
to the competent authority in the executing 
State by the competent authority in the 
issuing state by any means which leaves a 
written record under conditions allowing the 
executing State to establish its authenticity 
and may include  data in any form  

concerning the prison record of the person 

upon whom the sentence has been imposed. 
All official communications shall also be 
made directly between the said competent 
authorities. 

Justification 

If two prisoners are serving the same sentence, and are transferred to their home member 

state at the same time - and one prisoner has fully reformed and been a perfect model while 

the other has behaved badly and has not reformed and needs further care and rehabilitation - 
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under present legislation it is forbidden by data privacy law for their records to be 

transmitted from the outgoing state to the authorities of the receiving state. Consequently the 

receiving state does not know which of the two prisoners may be safely released and which of 

the two is a continuing danger to society. 

Amendment 26 
Article 4, paragraph 5 

5. The issuing State shall forward the 

European enforcement order relating to a 

person only to one executing State at any 
one time 

5. The issuing State shall forward the 

judgment together with the certificate only 
to one executing State at any one time. 

Justification 

Following the changes in the Council Working Group. 
 

Amendment 27 
Article 4, paragraph 6 

6. If the competent authority in the 
executing State is not known to the 
competent authority in the issuing State, 
the latter shall make all necessary inquiries, 
including via the Contact points of the 
European Judicial Network set up by 
Council Joint Action 98/428/JHA, in order 
to obtain the information from the 
executing State. 

6. If the competent authority in the 
executing State is not known to the 
competent authority in the issuing State, 
the latter shall make all necessary inquiries, 
via the Contact points of the European 
Judicial Network set up by Council Joint 
Action 98/428/JHA, in order to obtain the 
information from the executing State. 

Justification 

Following the changes in the Council Working Group. 
 

Amendment 28 
Article 4, paragraph 7 

7. When an authority in the executing 

State which receives a European 

enforcement order has no competence to 

recognise it and take the necessary 

measures for its enforcement, it shall, ex 

officio, forward the European 

enforcement order to the competent 

authority and shall inform the competent 

deleted 
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authority in the issuing State accordingly. 

Justification 

The contacts have to be made via the competent authorities. 

 

Amendment 29 
Article 5, title 

Opinion and notification of the sentenced 
person 

Notification of the sentenced person and of 

the victim(s) 

Justification 

 

The term 'opinion' is omitted since it does not specify the practical consequence of taking the 

opinion into account in terms of transfer and choice of State. In accordance with the 1997 

Additional Protocol to the 1983 Convention of the Council of Europe which restricts the 

scope of the sentenced person's consent.  

 
 

 

Amendment 30 
Article 5, paragraph 1 

 
1. When the sentenced person is in the 
issuing State, he shall, if possible, be given 
an opportunity to state his opinion orally or 
in writing before a European enforcement 
order is issued. Subject to Article 4(1), 
second sentence, his consent shall not be 
required for the forwarding of the European 
enforcement order. However, his opinion 
shall be taken into consideration when 
deciding whether the European enforcement 
order shall be issued and, if so to which 
executing State it shall be forwarded. 

1. When the sentenced person is in the 
issuing State, he shall be given an 
opportunity to state his opinion orally or in 
writing before a European enforcement order 
is issued. Subject to Article 4(1), second 
sentence, his consent shall not be required 
for the forwarding of the European 
enforcement order. However, his opinion 
shall be taken into consideration when 
deciding whether the European enforcement 
order shall be issued and, if so to which 
executing State it shall be forwarded. 

 

Justification 

The sentenced person must be given the opportunity to state his opinion in accordance with 
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Article 39 of the Council of Europe Convention of 1970 which provides that before a court 

takes a decision upon a request for enforcement, the sentenced person shall be given the 

opportunity to state his views. 

 

Amendment 31 
Article 5, paragraph 1 a (new) 

 1α. The victims of the crime shall also be 

informed of the existence of an application 

for recognition and transfer of the 

enforcement of the sentence, and of the 

outcome of the procedure, including the 

order to transfer the sentenced person from 

the issuing State to the executing State. 

 

Justification 

The victim(s) of the sentenced person must be given the opportunity to be fully informed about 

the procedure for recognising and transferring the enforcement of the sentence to another 

Member State. 

 

 

Amendment 32 
Article 5, paragraph 2 

2. When the sentenced person is in the 
issuing State, the competent authority of that 
State shall notify him of the consequences of 
transfer to the executing State.  When the 
sentenced person is in the executing State, 
such notification shall be given by the 
competent authority of that State, when 

required in the interests of justice. 

2. When the sentenced person is in the 
issuing State, the competent authority of that 
State shall notify him of the consequences of 
transfer to the executing State.  When the 
sentenced person is in the executing State, 
such notification shall be given by the 
competent authority of that State. 

 

Justification 

The wording ‘when required in the interests of justice’ is legally vague.  
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Amendment 33 
Article 6 

Form and content of the European 

enforcement order 
deleted 

1. The European enforcement order shall 

contain the information mentioned in the 

form in the Annex.  The competent 

authority of the issuing State shall verify 

the accuracy of the information and sign 

it. 

 

2. The European enforcement order shall 

be translated into the official language or 

one of the official languages of the 

executing State. Any Member State may, 

either when this Framework Decision is 

adopted or at a later date, state in a 

declaration deposited with the General 

Secretariat of the Council that it will 

accept a translation in one or more other 

official languages of the Union. 

 

Justification 

It is amended following the changes in the Council Working Group and in order to put the 

emphasis on two essential aspects of the document: the mutual recognition and the 

enforcement of custodial sentences. The recognition and enforcement should not take place on 

the basis of a 'European enforcement order' but on the basis of the judgment and a certificate.  

 
 

Amendment 34 
Article 8, title 

Recognition and enforcement of a 

European enforcement order 
Recognition of the judgment  and 

enforcement of the sentence 

Justification 

In order to be coherent with the change in the title of the Framework Decision. 

 

Amendment 35 
Article 8, paragraph 1 

1. The competent authority of the 
executing State shall recognise a European 

1 The competent authority of the executing 
State shall recognise the judgment which 
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enforcement order which has been 
forwarded in accordance with Article 4 
without any further formality being 
required, and shall forthwith take all the 
necessary measures for its enforcement, 
unless the competent authority decides to 
invoke one of the grounds for 
non-recognition and non-enforcement 
provided for in Article 9. 

has been forwarded in accordance with 
Article 4 without any further formality 
being required, and shall forthwith take all 
the necessary measures for the enforcement 
of the sentence unless the competent 
authority decides to invoke one of the 
grounds for non-recognition and 
non-enforcement provided for in Article 9. 

 

Justification 

In order to be coherent with the change in the title of the Framework Decision.  

 

Amendment 36 
Article 8, paragraph 2 

2. Where the sentence is incompatible with 
fundamental principles of the law of the 
executing State in terms of its duration, the 
competent authority of the executing State 
may decide to adapt the sentence to the 
maximum level provided for a criminal act 
under the national law of that State.. 

 2. Where the sentence is incompatible 
with the law of the executing State in terms 
of its duration, the competent authority of 
the executing State may, after consulting 

the issuing State, decide to enforce the 
sentence up to the maximum level 
provided for the offence under the national 
law of that State. 

Justification 

 

The executing State will bring the sentence down to the highest level of punishment for the 

corresponding crime category in question under the law of that executing State.  

 

Amendment 37 
Article 8, paragraph 3 

3. Where the sentence is incompatible with 
the law of the executing State in terms of 
its nature, the competent authority of that 

State may adapt it to the punishment or 
measure provided for under its own law 

for a criminal offence of the same type by 

means of a court or administrative ruling. 

Such a punishment or measure must 

3. Where the sentence is incompatible with 
the law of the executing State in terms of 
its nature, the punishment or measure must 
correspond as closely as possible to the 
sentence imposed in the issuing State; this 
means that the sentence cannot be 
converted into a pecuniary punishment. It 
must not increase nor decrease the 
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correspond as closely as possible to the 
sentence imposed in the issuing State; this 
means that the sentence cannot be 
converted into a pecuniary punishment.  It 
must not increase the sentence imposed in 
the issuing State. 

sentence imposed in the issuing State. 

Justification 

The penalty provided to the law of the executing State should be treated with particular 

caution owing to the differences in the penalties prescribed between the Member States. 

 

 

Amendment 38 
Article 8, paragraph 4 

4. If the European enforcement order has 
also been issued in respect of acts which 
are not covered by Article 7(1), and the 
executing State refuses to recognise and 
enforce the European enforcement order 
on account of such acts pursuant to Article 
9(1)(b), that State has to request the issuing 
State to be notified which part of the 
sentence relates to the acts in question.  
After having received that information, the 
executing State may reduce the sentence by 
the portion thereof which is notified by the 
issuing State. 

 4. If the  judgment has also been issued in 
respect of acts which are not covered by 
Article 7(1), and the executing State 
refuses to recognise and enforce the 
judgment on account of such acts pursuant 
to Article 9(1)(b), that State has to request 
the issuing State to be notified which part 
of the sentence relates to the acts in 
question.  After having received that 
information, the executing State may 
reduce the sentence by the portion thereof 
which is notified by the issuing State. 

Justification 

To correspond with changes in Article 7. 

 

Amendment 39 
Article 9, paragraph 1, introductory part 

1. The competent authorities in the 
executing State may refuse to recognise 
and enforce the European enforcement 

order if: 

1. The competent authority of the 
executing State may refuse to recognise the 

judgment and enforce the sentence if: 

 

Amendment 40 
Article 9, paragraph 1, point (a) 
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(a) a decision against the person 

concerned in respect of the same acts has 

been delivered in the executing State or in 

any State other than the issuing or the 

executing State, provided that in the latter 

case the decision has been executed, is 

currently being executed or may no 

longer be executed under the law of the 

sentencing State; 

(a) the certificate provided for in Article 4 

is incomplete or manifestly does not 

correspond to the judgment; 

Justification 

(a) According to Article 15(2)(f) of the draft Framework Decision. 

 

Amendment 41 
Article 9, paragraph 1, point (a a) (new) 

 (aa) the criteria set forth in Article 4 

paragraph -1 are not met; 

Justification 

(-a) (new) to ensure consistency with Article 3 (bis). 

 

Amendment 42 
Article 9, paragraph 1, point (a b) (new) 

 (ab) enforcement of the sentence would be 

contrary to the principle of ne bis in idem; 

Justification 

grounds for non-recognition and non-enforcement of the order in case of infringement of the 

principle 'ne bis in idem'.  

 

Amendment 43 
Article 9, paragraph 1, point (b) 

(b) in a case referred to in Article 7(3), the 

enforcement order relates to acts which 
would not constitute an offence under the 
law of the executing State; however, in 
relation to taxes or duties, customs and 
exchange, execution of a European 

(b) in a case referred to in Article 7(3), the 

judgment relates to acts which would not 
constitute an offence under the law of the 
executing State; however, in relation to 
taxes or duties, customs and exchange, 
execution of a judgment may not be 
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enforcement order may not be refused on 
the ground that the law of the executing 
State does not impose the same kind of tax 
or duty or does not contain the same type 
of rules as regards taxes, duties and 
customs and exchange regulations as the 
law of the issuing State; 

refused on the ground that the law of the 
executing State does not impose the same 
kind of tax or duty or does not contain the 
same type of rules as regards taxes, duties 
and customs and exchange regulations as 
the law of the issuing State; 

Justification 

In order to be coherent with the change in the title of the Framework Decision. 

 

Amendment 44 
Article 9, paragraph 1, point (c) 

(c) the enforcement of the decision is 
statute-barred according to the law of the 
executing State, insofar as the European 

enforcement order relates to acts which 
fall within the jurisdiction of the executing 
State under its own law; 

(c) the enforcement of the sentence is 
statute-barred according to the law of the 
executing State and it relates to acts which 
fall within the jurisdiction of the executing 
State under its own law; 

 

Amendment 45 
Article 9, paragraph 1, point (c a) (new) 

 (ca) there is immunity under the law of 

the executing State, which makes it 

impossible to enforce the sentence; 

 

Amendment 46 
Article 9, paragraph 1, point (d) 

(d) the European enforcement order has 

been issued in respect of a natural person 

who, under the law of the executing State, 
owing to his or her age, could not yet have 
been held criminally liable for the acts in 
respect of which the European 

enforcement order was issued; 

(d) the sentence has been imposed on a 

person who, under the law of the executing 
State, owing to his or her age, could not yet 
have been held criminally liable for the 
acts in respect of which the judgment was 
issued; 
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Amendment 47 
Article 9, paragraph 1, point (e) 

(e) at the time the European enforcement 

order was received by the competent 
authority pursuant to Article 4(1), less 

than four months of the sentence have still 
to be served; 

(e) at the time the judgment was received 
by the competent authority of the 

executing State, less than six months of 
the sentence have still to be served; 

Justification 

In accordance with Article 7. A minimum of six months to be served in the executing State 

supports the idea of rehabilitation . 

 

 

Amendment 48 
Article 9, paragraph 1, point (f) 

(f) the person concerned does not agree to 

the European enforcement order being 

forwarded and the order has been issued 

for the purposes of enforcing a sentence 

imposed by a decision rendered in 

absentia, insofar as the person was not 

summoned personally or informed in 

some other way of the time and place of 

the proceedings which resulted in the 

decision rendered in absentia, or if the 

person has not indicated to a competent 

authority that he or she does not contest 

the case; 

(f) the judgment was rendered in absentia, 

unless the certificate states that the person 

was summoned personally or informed via 

a competent representative according to 

national law, of the time and place of the 

proceedings which resulted in the 

judgment being rendered in absentia; 

 

Amendment 49 
Article 9, paragraph 1, point (g) 

(g) the natural person in respect of whom 

the European enforcement order has been 

issued neither possesses the nationality of 

the executing State, nor is legally and 

permanently resident in, nor yet has any 

close links with that State. 

deleted 
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Amendment 50 
Article 9, paragraph 2 

2. In the cases referred to in paragraph 
1(a), (f) and (g), before deciding not to 
recognise and enforce a European 

enforcement order, the competent 
authority in the executing State shall 
consult the competent authority in the 
issuing State, by any appropriate means, 
and shall, where appropriate, ask it to 
supply any necessary additional 
information without delay. 

2. In the cases referred to in paragraph 
1(a), (aa), (ab) and (f), before deciding not 
to recognise the judgment and enforce the 

sentence, the competent authority in the 
executing State shall consult the competent 
authority in the issuing State, by any 
appropriate means, and shall, where 
appropriate, ask it to supply any necessary 
additional information without delay. 

 

Amendment 51 
Article 9, paragraph 2 a (new) 

 2a. The recognition of the judgment may 

be postponed in the executing State where 

the certificate provided for in Article 4 is 

incomplete or manifestly does not 

correspond to the judgment. 

Justification 

 

Based on Article 18 of the Framework Decision of the European Enforcement Warrant.  

 

 

 

Amendment 52 
Article 10, heading 

Decision on the European enforcement 

order and time limits 
Decision on enforcement of the judgment 

and time limits 

 

Justification 

As the term ‘European enforcement order’ has been amended throughout the text. 
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Amendment 53 
Article 10, paragraph 1 

1. The competent authority in the executing 
State shall, as quickly as possible and in 

any case within a maximum of three 

weeks of receipt of the European 

enforcement order, decide whether to 

enforce it. 

1. The competent authority in the executing 
State shall decide as quickly as possible 
whether to recognise the judgment and 

enforce the sentence and shall inform the 

issuing State thereof, including of any 

decision regarding the sentence in 

accordance with Article 8 paragraphs 2 

and 3. 

Justification 

Time limits need to be brief but realistic. 

 

Amendment 54 
Article 10, paragraph 1 a (new) 

 1a. Unless a ground for postponement 

under Article 9 paragraph 2a exists, the 

final decision on the recognition of the 

judgment and the enforcement of the 

sentence shall be taken within a period of 

30 days of receipt of the judgment and the 

certificate. 

 

Amendment 55 
Article 10, paragraph 1 b (new) 

 1b. In other cases and unless a ground for 

postponement under Article 9 paragraph 

2a exists, the final decision on the 

recognition of the judgment and the 

enforcement of the sentence shall be 

taken within a period of 60 days of receipt 

of the judgment and the certificate. 

 

Amendment 56 
Article 10, paragraph 2 a (new) 

 2a. Where in specific cases it is not 

possible to take a decision on the 
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recognition of the judgment and 

enforcement of the sentence within the 

time limits laid down in paragraphs 1a 

and 1b, the competent authority of the 

executing State shall inform the 

competent authority of the issuing State 

thereof and of the reasons without delay. 

In such a case, the time limits may be 

extended by a further 30 days. 

Justification 

Time limits need to be brief but realistic. 

 

Amendment 57 
Article 11, paragraph 1 

1. If a person in respect of whom a 

European enforcement order has been 

issued is in the issuing State, the person 
shall be transferred to the executing State 
as quickly as possible at a time agreed 

between the competent authorities of the 

issuing and the executing State. 

1. If a sentenced person is in the issuing 
State, the person shall be transferred to the 
executing State and no later than 30 days 

after the final decision of the executing 

State on the recognition of the judgment 

and enforcement of the sentence has been 

taken. 

Justification 

Time limits need to be brief but realistic. 

 

Amendment 58 
Article 11, paragraph 2 

2. The person shall be transferred no later 

than two weeks after the final decision on 

the enforcement of the European 

enforcement order has been taken. 

deleted 

 

Amendment 59 
Article 11, paragraph 3 

3. If the transfer of the person within the 
period laid down in paragraph 2 is 
prevented by unforeseeable circumstances, 
the competent authorities of the issuing and 

3. If the transfer of the person within the 
period laid down in paragraph 1 is 
prevented by unforeseen circumstances, the 
competent authorities of the issuing and 
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executing States shall immediately contact 
each other and agree on a new transfer 

date. 

executing States shall immediately contact 
each other. Transfer shall take place as 

soon as these circumstances have ceased 

to exist. The competent authority of the 

issuing State shall immediately inform the 

competent authority of the executing State 

and agree on a new transfer date. In that 

event, transfer shall take place within 10 

days of the new date thus agreed. 

Justification 

In accordance with Article 23 paragraph 4 of the Framework decision of the European Arrest 

Warrant. 

 

Amendment 60 
Article 12, paragraph 1 

1. Each Member State shall permit the 
transit through its territory of a sentenced 
person who is being transferred to the 
executing State provided that it has been 

given information on: 

1. Each Member State concerned shall be 

informed of the transit through its territory 
of a sentenced person who is being 
transferred to the executing State and 

should be provided with a copy of the 

certificate by the issuing State. 

(a) the identity and nationality of the 

person who is the subject of the European 

enforcement order; 

 

(b) the existence of a European 

enforcement order; 

 

(c) the nature and legal classification of 

the offence underlying the European 

enforcement order; 

 

(d) the description of the circumstances of 

the offence, including date and place. 
 

Justification 

Information and not permission of the transit would make things less bureaucratic. 

 

Amendment 61 
Article 12, paragraph 2 

2. The transit request and the information 
referred to in paragraph 1 may be 
transmitted by any means capable of 

2. The transit request and the certificate 
referred to in paragraph 1 may be 
transmitted by any means capable of 
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producing a written record. The Member 
State of transit shall notify its decision, 
which shall be taken on a priority basis and 
not later than one week after having 
received the request by the same 
procedure. 

producing a written record. The Member 
State of transit shall notify its decision, 
which shall be taken on a priority basis and 
not later than one week after having 
received the request by the same 
procedure. 

 

Amendment 62 
Article 12, paragraph 2 a (new) 

 2a. The Member State of transit may hold 

the sentenced person in custody only for 

such time what is necessary for a transit 

through its territory. 

 

Amendment 63 
Article 12, paragraph 3 

3. A transit request is not required in the 
case of transport by air without a scheduled 
stopover. However, if an unscheduled 
landing occurs, the issuing State shall 
provide the information provided for in 
paragraph 1. 

3. A transit information is not required in 
the case of transport by air without a 
scheduled stopover. However, if an 
unscheduled landing occurs, the issuing 
State shall provide the information 
provided for in paragraph 1 within 48 

hours. 

 

Amendment 64 
Article 13, paragraph 1 

1. The enforcement of a European 

enforcement order shall be governed by 
the law of the executing State in the same 

way as sentences imposed by that State. 
The authorities of the executing State alone 
shall, subject to paragraphs 2 and 3, be 
competent to decide on the procedures for 
enforcement and to determine all the 
measures relating thereto, including the 
grounds for conditional release. 

1. The enforcement of a sentence shall be 
governed by the law of the executing State. 
The authorities of the executing State alone 
shall, subject to paragraphs 2, and 3 be 
competent to decide on the procedures for 
enforcement and to determine all the 
measures relating thereto, including the 
grounds for early or conditional release. 

 

Amendment 65 
Article 13, paragraph 2 
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2. The competent authority of the 
executing State shall deduct any period of 
deprivation of liberty served in the issuing 

State or in another State in connection 
with the sentence in respect of which the 

European enforcement order is issued 
from the total duration of the deprivation of 
liberty to be served in the executing State. 

2. The competent authority of the 
executing State shall deduct the full period 
of deprivation of liberty already served by 

the sentenced person in connection with 
the sentence in respect of which the 

judgment is issued from the total duration 
of the deprivation of liberty to be served in 
the executing State. 

 
 

 

Amendment 66 
Article 13, paragraph 3 

3. Unless otherwise agreed between the 
issuing and the executing States, conditional 
release may only be granted if the sentenced 
person has served a total of at least half the 
sentence in the issuing and executing States. 

3. Unless otherwise agreed between the 
issuing and the executing States, conditional 
release may only be granted if the sentenced 
person has served a total of at least half the 
sentence in the issuing and executing States 

or a sentence of a specific duration which 

is consistent with the law of the issuing and 

executing States. 

 

Justification 

In its opinion of 22 January, the Council of Europe’s Committee of Experts on the Operation 

of the European Conventions in the Penal Field objected to the fact that laying down a 

minimum term would prove to be to the detriment of flexibility and would prevent any solution 

on a case-by-case basis. The committee therefore came out in favour of a measure based on 

the idea of ‘a period of specific duration which is consistent with the purposes of justice’. 

Amendment 67 
Article 14, paragraph 1 a (new) 

 1a. Paragraph 1 applies to transferred 

persons when they pass through transit 

Member States. 

Justification 

The specialty rule must be incuded in order to provide for a protection of the rights of the 

sentenced persons since his concent is eliminated. 
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Amendment 68 
Article 15, paragraph 1 

1. An amnesty or pardon may be granted 
by the issuing State and also by the 
executing State. 

1. An amnesty or pardon may be granted 
by the issuing State in consultation with 

the executing State, or by the executing 
State. 

Justification 

It is not acceptable for the issuing State to have the right to amnesty or pardon if the 

sentenced person has been transferred to the executing State and the law of that State then 

applies. 

 

Amendment 69 
Article 17, point (b) 

(b) of any decision not to recognise and 
enforce a European enforcement order in 
accordance with Article 9, together with 
the reasons for the decision; 

(b) of any decision not to recognise the 

judgment and enforce the sentence in 
accordance with Article 9, either in whole 

or in part, together with the reasons for the 
decision; 

 

Amendment 70 
Article 17, point (c) 

(c) of the adaptation of the sentence in 
accordance with Article 8(2) or (3), 
together with the reasons for the decision; 

(c) of any decision regarding the sentence 
in accordance with Article 8(2) or (3), 
together with the reasons for the decision, 
and taking into account the differences in 

the law of the Member States concerned; 

Justification 

Particular caution is required regarding the differences in the penalties prescribed between 

Member States 

 

Amendment 71 
Article 17, point (d) 

(d) of the total or partial non-enforcement 
of the order for the reasons referred to in 
Articles 8(4), 13(1) and 15(1) – together 
with the reasons for the decision – and, in 

(d) of the total or partial non-enforcement 
of the sentence for the reasons referred to 
in Articles 13(1) and 15(1) together with 
the reasons for the decision; 
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the event of partial non-enforcement for 

the reason referred to in Article 8(4), a 

request to be notified which part of the 

sentence relates to the acts in question; 
 

Amendment 72 
Article 17, point (e) 

(e) of the fact that the person concerned 

has not started serving the sentence 

without reason; 

deleted 

 

Amendment 73 
Article 17, point (g a) (new) 

 (ga) once the judgment has been 

recognised and accepted. 

 

Amendment 74 
Article 17 a (new) 

 Article 17a 

Languages 

 

The certificate, the standard form which 

is set in the Annex, must be translated 

into the official language or one of the 

official languages of the executing State. 

Any Member State may, either when this 

Framework Decision is adopted or at a 

later date, state in a declaration deposited 

with the General Secretariat of the 

Council that it will accept a translation in 

one or more other official languages of 

the Union. 
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EXPLANATORY STATEMENT 

1. Introduction 

This is an initiative by Austria, Finland and Sweden aimed at speeding up the process of 
transferring sentenced persons to a particular State with which that person is linked in some 
way and where it is thought likely that optimum social rehabilitation can be achieved. The 
Framework Decision provides for a fast-track mechanism for the recognition and enforcement 
by a Member State of which that person is a national, where he is legally resident or has close 
links, of sentences involving deprivation of freedom or security measures (in the case of 
insanity or diminished responsibility) which have been imposed on that person by a court of 
another Member State. 

The initiative takes account of the Tampere conclusions and, in particular, the strengthening 
of mutual recognition of decisions in criminal matters, the encouragement of mutual 
confidence between the national judicial authorities, the development by the Union of a 
cohesive policy in criminal matters in order to combat effectively serious crime in all its 
forms, particularly in laying down minimum sentences. 

Under the Council of Europe Convention on the Transfer of Sentenced Persons of 21 March 
1983, which all the Member States have ratified, sentenced persons may be transferred to 
serve the remainder of their sentence only to their State of nationality and only with their 
consent and that of the States involved. The Additional Protocol to the Convention of 
18 December 1997, which, it should be noted, not all Member States have ratified, restricts 
the scope of the sentenced person's consent. 

A first exchange of views took place within the Committee on Civil Liberties, Justice and 
Home Affairs on the ... and a working document was distributed.  

2. Aim of the proposal 

The original text (7307/05 COPEN 54) has already been amended by the responsible Council 
working party, producing the following key points in the document: 

• the system used is a certificate (standard form) which is forwarded for enforcement 
together with the order imposing the sentence, along the lines of Article 7, paragraph 1 
of the Framework Decision on mutual recognition of financial penalties (OJ L 76, 22 
March 2005) instead of the European arrest warrant, to which the original working 
document referred; 

• the criteria for transferring a sentenced person from one Member State to another in 
order for him to serve the rest of his sentence there are: (a) nationality together with 
legal residence, (b) permanent legal residence, and (c) the State to which the sentenced 
person consents to be transferred and with which he has close links. In the process of 
forwarding the order to the executing State, provision is made for oral or written 
submission of the sentenced person's views if he does not have the right of appeal; 

• a list of 32 offences, identical to that contained in Framework Decision 2002/584/JHA 
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on the European arrest warrant, for which no verification of the double criminality of 
the act is required in order to recognise and enforce a sentence involving deprivation 
of liberty; 

• a procedure for adapting, under certain circumstances, the sanction to another penalty 
compatible with the law of the executing State, if that sanction is incompatible in 
terms of its duration or nature. At all events, the proposal must be consistent with the 
provisions of Article 10, paragraph 2, of the Council of Europe Convention on the 
Transfer of Sentenced Persons of 21 March 1983 which applies the principle of 
'continued enforcement' and not that of "adapting the sanction", which is contrary to 
the principle of mutual recognition. There are no circumstances under which the 
sanction can be converted into a financial penalty and nor is it possible for the sanction 
to be more severe than the penalty imposed in the issuing State; 

• grounds for non-recognition and non-enforcement of the order include: (a) failure to 
fill in the certificate, (b) failure to meet the criteria on which the transfer of the 
sentenced person is based, (c) infringement of the principle of "ne bis in ide"', (d) 
conviction of an offence not listed in Article 7, (e) statute-barring, (f) the existence of 
asylum or privilege, (g) absence of criminal liability of the person, and (h) remainder 
of the sentence to serve less than four months. 

3. View of the Rapporteur 

1. There is a need for clarification of the term "with which the person has other close 
links", in the event of which the order is forwarded only with the consent of the 
sentenced person. There should also be a clear distinction between the criteria 
"nationality" and "permanent residence". 

2. The term "opinion" (the opinion of the sentenced person orally or in writing) could be 
reviewed since it does not specify the practical consequence of taking that opinion into 
account in terms of the transfer and the choice of State. 

3. The victim(s) of the sentenced person should also be given the opportunity of being 
informed about the order to transfer that person to another Member State, in 
accordance with the provisions of Council Framework Decision 2001/220/JHA of 
15 March 2001 on the standing of victims in criminal proceedings. Particular account 
should be taken of the vulnerable position of the victims, possible compensation 
proceedings and their right to be informed of the outcome of the proceedings and to 
take part in person, which is removed in the event of the sentenced person being 
transferred elsewhere. Thus, they would be guaranteed equal treatment, respect for 
their dignity, and their rights and legal interests in the process would be secured. 

4. There are numerous reservations about the need to include the specific list of offences. 
Three years should be set as the minimum sentence and no higher, and it should be 
also ensured that there is at least a period of six months to serve in the executing State. 
Verifying the existence of double criminality prevents transfers to serve a sentence for 
an act which the country of transfer does not define as a crime. 

5. Adapting the penalty provided to the law of the executing State should be treated with 
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particular caution owing to the differences in the penalties prescribed between the 
Member States. 

6. The data required during the transit procedure is excessive, e.g. "the nature and legal 
classification of the offence", "description of the circumstances of the offence". The 
entire procedure is excessively bureaucratic and formal. In addition, your rapporteur 
has reservations about reference to a Member State of the EU "permitting" another the 
transit through its territory of a sentenced person, as we are referring to a single area in 
which there is freedom of movement of individuals and where borders have been 
abolished. (Perhaps the principle of speciality should be extended to include those 
Member States through which the sentenced person passes in transit). 

7. In particular, since a restriction of the scope of the sentenced person's consent is being 
sought, the principle of speciality should be safeguarded in order to ensure that the 
sentenced person is not tried for acts other than that for which he is serving his 
sentence. 

8. It is not acceptable for the issuing State to have the right of amnesty, pardon or review 
if the sentenced person has been transferred to the executing State and the law of that 
State then applies. Possibly after consultation with the issuing State. 

9. Topic for debate: the idea of promoting European Criminal Law. 
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