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Subject Controls by the frontier police on members of the family of persons entitled under 
Community law 

Annex Council Regulation (EEC) No 161 2/68 of 15 October 1968 on freedom of 
movement for workers within the Community (Reg. No 1612/68)' Official Journal 
No L 257,19.10.1968 

Pursuant to the first sentence of Article 5(2) of the Commission draft, persons who - as the 

distinction drawn in the second sentence makes clear - are 'not covered by the freedom of 

movement arrangements under Community law, are to be subject upon entry to more 

stringent controls to ensure that they meet the entry requirements listed in Article 7(1). 

Family members entitled under Community law from third States are, however, to be subject 

to controls over and above what is laid down in Article 5(1) only in order to establish that 

they comply with the visa requirement laid down in Article 7( 1 )(b) of the Commission draft. 

However. entitlement under Community law on the basis of family membership pursuant to 

Article 1 (a)(ii) and (iii) is not established by the travel document to be produced pursuant to 

A.rticle 5(1). At the frontier control, therefore, compliance with the distinction drawn in 

Article 5(2) cannot be established, as long as a family member entitled under Community law 

is not obliged to demonstrate spontaneously his special legal status when crossing the 

Community's external frontiers. The German delegation has pointed out these practical 

difficulties before in its note of 5 May 1994 (6821194 ASIM 95). 

The Presidency therefore feels that this group of persons must formally prove their 

entitlement under Community law. This follows firstly from the principle that anyone 
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seekmg an entitlement must demonstrate that he fulfils the necessary conditions in that 

respect. Secondly. the frontier authorities cannot in practice verify without formal proof that 

family members who are nationals of third States are persons entitled under Community law. 

Unlike EU and EEA nationals. family members who are nationals of third States enjoy no 

Community-wide freedom of movement. Their freedom of movement is limited to the 

territory of the Member State in which the EU/EEA nstional. from whom entitlement under 

Community law is derived. is resident by virtue of his right to freedom of movement. In 

addition. the freedom of movement of such persons is dAp6ndent on their proving that a 

relationship exists within the meaning of Article 1 O( 1) of Regulation No 1612/68 and on the 

existence of the other requirements laid down in Article 10(1) and (3) of 

Regulation No 1612/68. 

These conditions - such as for example the requirement for actual dependent status in the 

cases covered by Article 1 O( 1 )(a) of Regulation No 1612/68 - can only be verified by the 

Member State in which the family member who is a national of a third State has a right of 

residence under Community law. Only where that Member State in the individual case issues 

a residence permit in accordance with the provisions of Community law. thereby 

demonstrating the existence of the aforementioned conditions in a manner which can be 

verified by the frontier control authorities of all Member States. can the controls on entry of 

family members entitled under Community law be limited in the manner provided for in 

Article 5(2) of the draft. 

Therefore. as means of proof of entitlement under Community law within the meaning of 

these provisions. only the following should be recognized: 

- a residence permit issued by a Member State in accordance with the provisions of 

Community law. or alternatively 

- a visa issued by a Member State which inJicates the holder's status as a person entitled 

under Community law. 
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The Presidency therefore suggests that Article 5(2) of the draft should be worded IS follows: 

~2. Upon entry. persons shall also be subject to a cQntrol to ensure that the,Y fulfil the 

conditions set out in Article 7. This shall not apJ?fy to nationals of thirdSS,tes, if they 

have been formally identified as persons entitled under Community law in accordance 

with Article 1 (a). .. 

The beginning of Article 7(1) of the draft should be worded correspondingly: 

"1. Any person who has not been formally identified as a person entitled under Community 

law within the meaning of Article 1 (a) may be authorized to enter the territories of the 

Member States for a short stay provided that he meets the following requirements: II 

In order to make it clear that formal proof of entitlement is required, but also sufficient, a 

joint declaration as follows should be added to the Annex to the External Frontiers 

Convention: 

.. Joint Declaration by the Member States re Articles 5(2) and 7(1) of the Convention: 

The Member States declare that. for the purposes of applying Article 5(2) and Article 7(1) of 

this Convention, they regard proof of entitlement under Community law to be furnished by 

the production of a visa in which a Member State has indicated the holder'. IUtus as a 

person entitled under Community law, or of a residence permit which has been issued by the 

authorities of a Member State in accordance with the entry and residence rules laid down in 

Community law." 
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ANNEX 

Official Journal of the European Communities No l257. 19.10.1968 
REGULATION (EEC) No 1612/68 OF THE COUNCIL 

of 15 October 1968 

on freedom of movement for workers within the Community t lit) 

THE. COUi\'CIL OF THE EUROPEAN CO~!'\ILlNIT1ES, 

H;wing reglrd to the Tre:IIY estlblishing the 
Europe:ln Economic Community, lnu in p:lrricul.H 
Arricle 49 thereof; 

Ha\-ing reprd to the proposal from the Com· 
mission; 

H:n-ing rc:g:lrd to tl!.: Opinion of th.: Ellropr::m 
Parliament'; 

H:lI-ing reg:1rd to th.: Opinion of the Economic :l11J 
Soci:!1 Committee!; 

Whereas freedom of movement for workers sholdd 
be secured within the Community by the end of 
the transitional period :11 the btest; whereas rhe 
:ltt;linmenr of this objective ent:lils the lbolition of 
:lny dis.:rimination based on n;Jlionality between 
workers of the l\Iember States :IS rr:g:lrds 
emplormcllt, remuner:ltion and other conditioll5 of 
work :lnd employment, as well lS the right of such 
workers to mo\-e freely within the Community in 
order to pursue activities as employed persons 
subject to any limit:ltions justified on gronnds of 
public policy, public secllrit)' or public health; 

Whereas by reason in plrticular of the e:lrl~' 
estlblishment of the customs union and in order to 
ensure the simultaneous completion of the princiPll 
foundations of the Community, provisions should be 
adopted to enable the objectives laid down in Ar· 
ticles 48 and 49 of the Treaty in the field of freedom 
of movement to be achieved and to perfect measures 
adopted successively under Regulation No 15' on the 
firsr steps for :attainment of freedom of movement 
and under Council Regulation No 38/54/EEC· of 
25 March 1964 on freedom of movement (or workers 
within the Community; 

1 OJ No 268, 6.11.1967, p. 9. 
I OJ No 298,7.12.1967, ('. 10. 
S OJ No 57, 26.8.1961, p. 1073/61. 
• OJ No 62, 17.4.1964, p. 965164. 

Text amended by Council Regulation IEEC) No 312176 

of 9 February 1976. OJ No l 39. 14.2.1976 

\,\'hereas freedom of movemenr consritutes a fundl­
mental right of workers and their families; whereas 
mobility ,of labour within the Community must be 
one of the means by which the worker is guara\lleed 
the possibility of improving his living and working 
conditions and proOloting his social advancemenr, 
while helping 10 satisfy the requirements of the 
economies of the Member States; whereas the right 
of all workers in the Member States to pursue the 
lctivity of their choice within the Community should 
be affirmed; 

Whereas such right must be enjoyed without 
discriminarion by perm~nenr, seasonal and froorier 
workers and by those who pursue their activities for 
the purpose of pro\'iding services; 

Where.1s the right of freedom of movement, in order 
that it In:ly be exercised, by objective sr:l11dJrds, in 
freedom and dignity, requires that equality of treat· 
ment shall be ensured in bet and in bw in rcsp.:ct 
of all matters rebting to the lctllal purs,lit of 
~(tivities as employed persons and 10 eligibility for 
housing, and also th:lI obstacles to the mobility of 
wcrkers shall be eliminated, in particu!lr as regards 
the worker's right to be joined br his family 3nd the 
conditions for the integration of rh:lt family into the 
host couorr)'; 

Whereas the principle of non·discrimin:ltion between 
Communit)· workers entails that all nationals of 
Member Srares have the same prioriry as regards 
emplo)'ment as is enjoyed by national workers; 

Whereas it is neL.!ssary ro strengthen the machinery 
for vacancy clearance, in particular by de\'eloping 
direct co·operation between the central employment 
services and also between the regional services, ;'IS 

well as by increasing and co·ordinating the exchange, 
of information in order to ensure in a general way 
a clearer picture of the J3bour market; whereas 
workers wishing to move should also be regubrly 
informed of living and working conditions; whereas, 
furthermore, measures should be provided for the 
case where a Member State undergoes or foresees 
disturb3nr~' on it~ labolJr market which may 
seriously ,h, t',,(tn Inc )tanllarc.i of Jiving anu level of 
employment in a region or an industry; whereas for 

this purpose the exchange of information, aimed at 
discouraging workers from moving to such a rer.cn 
or industry, constitutes the merhod to be applied in 
the first place bur, where necessary, ir should be 
possible to strengthen the results of such exchange of 
information by temporarily suspending the abo\'e­
mentioned machinery, :lny such decision to be taken 
:It Communiry levd; 
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\X! h~r~;'\s close links exis[ bet\\"e~1l (reedom of mOI'c­
menr (or workers, cmploym~Jl[ Jnd I'oc:uion:ll [r:lin­
ing, pJrticubrly where the /Jller lims 3t purring 
workers in :1 posinon to tJke up offers of employment 
from other regions of the Community; whereJs such 
links ln3ke it necessary that [he problems :lrising in 
this connection should no longer t>e studied in iso/J­
tion but I'iewed as inter-dependent, lccount aha 
being taken of the problems of employment It the 
regional lel'e1; and wherels it is therefore ncceSSJr)' 
[0 direct the efforts of ~1ember St:ues toward co-

PART 1 

ordin.Jting th~r emplo),n'l(nt poJ"iCI'CS :It Community 
!el'd; 

Wherels the Council, by ill Decision of 15 Ocrober 
]9"68 1 made Articles 4! and .4' of ,he TreJty and 
also the measures taxm jnimplem~(:nion thereof 
appJiclble [0 the French OI·en.uS dep.3rtments; 

HAS ADOPTED THIS JlEGULA110N: 

B1PLOYMENT A~D WORKERS' FAMILIES 

TITLE I 

Eligibility for employment 

Artidc 1 

1. An~' 113tion31 of a Member Stat.:, shJlI, irrespc.:­
til'e of his !)I.:ce of residence, h:l\,c the right to 
take up an activiry as :In emplo)'.:d person, :lnd to 
pU~lIe such acril'ity, within the territory of another 
:\lember State in accord:mce with the provisions 
bid down by law, regubtion or administratil'e .lction 
gOl'eming the employment of n:ltionals of th;1I 
St~te_ 

2. He shall, in particular, hal'e the right to take up 
available employment in the territory of another 
Member 5t3te with the ~ame priority as llation31s of 
tb[ S[:1Ie. 

Arlide 2 

Any nJtional of a :-"1emher St:lte :lnd :lIlY employer 
pursuing an :lClil'ity in th~ tcrritor), of a :-'1embcr 

Stlte may cXc\llnge their applicJtions for :lnd offers 
of employment, and may conclude and perform 
comr<lcts of employment in accordan.:e with the 
provisions in force laid down by law, regubtion or 
administratil'e Jction, without all}' discrimination 
resulting therefrom_ 

A,tide 3 

1. Linder this Rc~ulation, prQ\' i~i(lns bid down by 
!:tw, r.:gul:1tion or administr:ltil'e action or :ldminis­
tr:ltil'c practices of <I :-'fembcr St~te shall not :lpply : 

where the)" limit app!icat:on for lnd offers of 
employment, or the right of foreign nJtionals 10 

tJke up and pursue employment or subjcct these 
to conditions not lPplicable in respect of rheir 
own nJtionlls; or 
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- where, though appliclble irrespecril'(: of n:1Iion:1l­
ity, their exclusil'e or principal aim or effect 
is to keep nationals of other Memher States 
;,\W:lY (rom the emplo)'mem offered. 

This prol'ision sh.ll! not apply to conditions rebting 
[0 linguistic knoll' ledge required by r~:1SOIl of the 
n:Uure of the post to 1:-e filled . 

2, There sh:lll be included ill particular among the 
provisions or practices of .a Member Stlte referred 
to in the first 5ubpara&raph of paragraph 1 those 
which: 

(;'\) prescribe a special recmitment procedure for 
foreign n:l!ior.als; 

(h) limit or restrict the w\'Cnisinl of YJc:mcies in 
the press or throllJlt· .:my Other medium or 
subject it to condition. other rh:lIl ,hose 3pplicable 
in respect of employers ' pursuina their :lcril'ities 
in the territory of that Member State; 

(.:) subject eligibility for employment to conditions of 
registration with employment offices or impede 
recruitment oE individual workers, where persons 
who do not reside in w territory of that State 
are concern.:d. 

Articl, .. 

1. Provisions laid down by law, rCiulalion or ad· 
ministrative action of the Member States which 
restrict by number or percentage the empJo)'ment of 
foreign n3tionals in :lny undert3kins, br:lnch of 
actil'ity or region, or at a national 1e\'el, ~h311 not 
apply to nationals of the other Member St:ltes. 

I 0J:NoL257, )9 . 10.19~8,p. I. 
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2. \'I;'hen in 3 ~iember St:1te the gr:1nting of :my 
benefit to undertakings is subject to l minimum 
rercenr3ge of national workers being emplo}'ed, Ill­
tion:1ls of the other Member S!J!es shall be counted 
:IS national workers, subject to the provisions of the 
Council Directive of 15 October J963.t . 

Article 5 

A n:uional of a Member Sme who seeks empl~y­
ment in the territory of another ~lember St:l!e shall 
receive the same assistance there 3S th:tt afforded by 
the employment offices in th:tt Sute to their own 
n:ltion:1ls seeking employment. 

Arti(le () 

1. The ellg:1gell1l'nr :lJld r~(rtlirmellt of :I natior.:11 
of olle \\cm!">er St.He: for :1 post ill :1nother "!ember 
St:1te sh:1il not dcpend 011 medicll, \'ocHion:t1 or 
oth~r criteri:1 which arc discrimill :Hory 011 grollll,ls 
of ll:1tion:1lit)" by comp3risoll with those applied to 
ll:1tion:1ls of the other .\ Ic:mb.:r Sr;1te who wish !Cl 

pursue rhe S;1me acri\·it)'. 

2. :\e\'enheless, a n:uion.,1 who holds :Ill off~r in 
his 11:Ime from :lll employ~r ill :1 \!ember St:1rc: orhcr 
th ;\11 th :H of whidl he is a lurion:11 m.ly h:l\'e to 
IIndeq;o :l \'ocarioll:11 resr, if the employer expressly 
rcqllc,rs thi~ when I\uking his offcr of emI'IO)'OlCIlt. 

TITLE II 

Emplo)'ment and equalir), of treatmenr 

A"ide 7 

1. :\ worker who is a n:1tioll31 of .1 l\!c:mber SUte: 
Ol:1y IWt, in the territory of :lIlOtr.cr i'I!ember St:1te, 
be: trl' ;lte,i differentlv from n:l!ion:11 workers hI' 
re:lson of his J1:1tion;11ity in respect of allY condition's 
of employment :1l\d work, ill p;l(,icllbr as reg,u,is 
rcmuller:ttion, dismiss:", :tr.d should he become IIn­
emplo~'~J, rcimt:1temellt or f<~-emplnymellt; 

2. He sh311 c:njoy the S:lme soci:ll :llld t:lX :ld\· .\nt:1g~s 
:IS n:ttiOI\:l1 workers. 

.1 . He slt.111 also, by \·irtllc of the S31\le right al\d 
under the 5:1me conditions as nation.11 workers, h:ln: 

1 OJ 1"0 159, 2.11 1963, p. 2661 / 63. 

(0) Paragraph amended by Regulation IEEC) No 312176, Article 1 (1). 

( .. , Paragraph deleted by Regulat ion (EEC) No 312n6, Article 1(2). 
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access to training in "ocational schools and retrain· 
ing centres. 

4. Any cbuse of a collective or individu:l1 agreement 
Or of any orher collective regulation concerning 
eligibility for employment, employment, remuneu­
tion and other conditions of work or dismissal shlll 
be null and void in so far as it lays down or 
authorises discriminatory conditions in respect of 
workers who are nationJls of the other Memher 
States. 

Article 8 

1. A worker who is a national of a Member State 
and who is employed in the territory of another 
Member State shall enjoy equality of trearment as 
reg;\tds membership of trade unions and the exercise 

of ri~hti at~ching thereto, including the right to 

vore d b I' 'bl f h d" . an 10 e l: Igl e or I .e a ministration Or 

.. management posts 01 a trade union; 

he may be excluded from taking part In rhe 
management of bodies governed by publ ic law and 
from holding :In office gO\'erned by public Jaw. 
Furthermore, he shall hJve the right of l:ligibiliry for 
workers' representative bodies in the undertaking. (,*) 

The prOVISions of this Article shall not affect laws 
cr regubtions in cecrain Member States which grant 
more extensive rights to workers coming from the 
orhl:r Member St;Hes. 

2. (If~) 

A,ticle 9 

1. A worka who is :1 n:ltiol\al of 3 ;-"!ember SC3te 
:1lld who is employed in the territory of another 
l\kmber State Sh3lJ enjoy all the rights :1nd benefits 
:lccorded to 113riol1:11 workers in m.1ners of hOllsin~. 
indlldillg ownersh ip of the hOllsing he needs. 

2. Such worker m:1}" with the S3me right as 1\;\­

tiol1:tls, pm his n:tme down on the housing lists in 
the n:gion in which he is emplo)'ed, where slIch lists 
exist; he shall enjoy rhe resultant benefits :lnd 
priorities. 

If his bOlil), h:ls rem:lined in the country whence he 
c:tme, they shall be considered for rhis purpose as 
residing In the ~~ i,' ~c' g i on, where n:ltion:11 workers 
bc:nefit Erom a similar presumption. 
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Article 10 

1. The following shall, irrespective of their n;'lIion:ll­
ity, ha"e the right to install themselves with :'I 

worker who is :I national of one Member State alld 
who i, employed in the territory of another Member 
Stare: 

(a) his spouse and their descendanrs who :m: under 
the :Ige of 21 >'ears or are dependants; 

(b) dependent relatives in the :lscending line of the 
worker and his spouse. 

2. Member States shall facilitate the 3dmission of 
any member of the family not coming within the 
pro,·isions of paragraph 1 if dependenr on the worker 
referred to above or li,·ing under his roof in the 
countr)" whence he comes. 

3. For the pmposes of p:lragraphs 1 and 2, the 
worker must have available for his family housing 
considered as norm3! for national workers in the 
region where he is employed; this provision, however 
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must not give rise to discrimination between n:nional 
workers and workers (rom the other Member States. 

Article 11 

Where a national of a Me:nbu State is pursuing :m 
activity as :In employed or self-employed persoll in 
the territor)" of another Member St3te, his spouse 
3nd those of the children who are under the 3ge of 
21 years or dependent on him shall have the right 
ro take up :my activity ::s an employed person 
throughout the territory of that same Slate, even if 
they :lre not n:l[ion:lIs of any Member StJte. 

The children of a n:uiOld of a ~iember State who 
is or has been employed in the territory of :1ll0thcr 
~1ember StJre shall be :tdmined to [h:1t St:lte's 
general educational, apprenticeship and ,·ocational 
training co·urses under the same conditions as the 
nationals of that Stare, if such children :tre residing 
in its terri[ory. 

~ !ember Srates ~hall encourage :til efforts to enable 
~uch children to ;lttend these courses \lnder the best 
possible conditions. 
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