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NOTE
From: The Presidency
To: K4 Committee

No. prev. doc: 6191/2/98 ASIM 46 REV 2

Subject: Draft Convention concerning the establishment of "Eurodac™ for the comparison of
fingerprints of applicants for asylum

Delegations will find attached the draft "Eurcdac Convention™ as it emerged from
discussions within the joint meeting of the Eurodac¢ and Migration working groups on 15 and
16 April 1998.

Noting that the majority of delegations consider that it would be more appropriate for the
Commission, rather than a Member State, 10 be responsible for the management of the
Eurodac Central Unit, the Presidency has integrated into the draft Convention, as aiternative
texts highlighted in bold type in the right hand column, the amendments which would be
necessary should the Council opt for such a sofution.
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Whereas most of the amendments put forward by the Presidency were endorsed as the
necessary consequential changes which would be required if the management of the

Convention were conferred to the Commission, discussions proved inconclusive an two

iIssues :

al

b)

concerning Article 3 (3) defegations wished to reflect further on the laws which would
apply 1n case of a breach of the provisions of the Convention and in particular in the case
of a breach of secrecy and of data protection '

the nature of the body to be set up in the framework of Article 13 c:>f the draft Convention.
Some delegations (B, D, L) tended to the view that Article 13 should remain unchanged in
particular in view of the fact that the data 1o be processed or used within the Eurodac
system remain the property of the Member States. The alternative text of paragraph 1 of
article 13 in the right hand column on page 22 gave rise to uncertainty in the minds of
some delegations which wondered what the nature of the data protection supervisory
authority would be and how the proposed text would articulate with Article 213b of the
Amsterdarm Treaty. :
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COUNCIL ACT

of ...
drawing up the Convention concerning the establishment of "Eurodac™
for the comparison of fingerprints of applicants for asylum

THE COUNCIL OF THE EUROPEAN UNION,
Having regard to the Treaty on European Union, and in particular Article K.3(2}(c) thereof,

Whereas asylum policy s regarded as a matter of cormmon interest for the Member States
under Article K 1{1) of the Treaty; whereas it is necessary 10 set up a computerized system
for comparison of fingerprints of persons seeking asylum in 3 Member State in order
effectively to apply the Convention determining the State respon;ible for examining
applications for asylum lodged in one of the Member States of the European Cammunities
(signed at Dublin on 15 June 1980) ', and in particular Article 15 thereof;

Having decided thst the Convention, the text of which is given in the Annex and which has
been signed today by the Representatives of the Governments of the Member States, is
-he}eby drawn up;

Having examined the views of the European Parliament, following the consultation conducted

by the Presidency in accordance with Article K.6 of the Treaty on European Union;

RECOMMENDS that it be adopted by the Member States in accordance with their respective

constitutional requirements.

Done at ......ooooviiiiii L

For the Council
The President

" Q4 No C 254, 19.8.1997, p. 1.

7820/98 SE/co
DG HI

EN



ANNEX
CONVENTION
drawn up on the basis of Article X.3 of the Treaty on European Union
concerning the establishment of "Eurodac”
tor the comparison of fingerprints
of applicants for asylum

THE HIGH CONTRACTING PARTIES to this Convention, Member States of the
European Union,

REFERRING to the Act of the Council of the European Union of .............. e ,

RECALLING the abjective of harmonization of the Member States® asylum policies, set by
the Strasbourg European Council on 8 and 9 December 1989 and further developed by the
Maastricht European Council on 9 and 10 December 1991 and the Brussels European Council
on 10 and 11 December 1993 as well as in the Commission communication on

23 February 1994 on immigratian and asylum policies;

DETERMINED, in keeping with their common humanitarian tradition, to guarantee adequate
protection to refugees in accordance with the terms of the Geneva Conventian of

28 July 1851, as amended by the New York Protocol of 31 January 1967, relating to the
Status of Refugees, and to continue the dialogue begun with the United Nations High
Commissianer for Refugees on any issues relating to application of this Convention;

CONSIDERING the joint objective of an area without internal frontiers.in which the free
movement of persons is ensured, in accordance with the provisions of the Treaty establishing
the European Community;

AWARE of the need, in pursuit of this objective, to take measures to avoid any situations
arising which would result in applicants for asylum being left in doubt for too long as to the
likely outcome af their applications and concerned 10 provide all applicants for asylurh with a
guarantee that their applications will be examined by one of the Member States and to ensure
that applicants for asylum are not referred successively from one Member State to another
without any of these States acknowledging itself to be competent to examine the application
for asylurn,
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CONSIDERING that the specific aim of the Dublin Convention of 15 June 1980 determining
the State responsible-for examining applications for asylum lodged in one of the Member
States of the European Communities "' is to meet that concern;

CONSIDERING that for the purposes of applying the Dublin Convention it is necessary o
establish the identity of applicants for asylum:

CONSIDERING that fingerprints constitute an important element in establishing the exact
identity of such persons and considering that it is necessary to set up a system for the

comparison of thewr fingerprints;

WHEREAS the provisions of this Convention may only be applied in compliance with the
European Convenuon for the Protection of Human Rights and Fundamental Freedoms, signed
in Rome on 4 November 1850;

CONSIDERING that the processing of such data must observe the strictest standards of
confidentiality and is only possible with due regard for the Council of Europe Convention for
the Protecrtion of Individuals with regard to Automatic Processing of Personal Data, signed at
Strasbourg on 28 January 1981,

HAVE AGREED ON THE FOLLOWING PROVISIONS:

™ 0J No C 254, 19.8.1997, p. 1.
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Article 1

Purpose of "Eurodac”

1. The Member States shall establish 1. A system known as "Eurcdac’ is
and mamntain a system, known as hereby established, the sole purpose
"Eurodac”, the sole purpase of which of which shall be to assist in
shall be to assist in determining the determining the Member State which
Member State which is responsible Is responsible pursuant to the Dublin
pursuant to the Dublin Convention for Convention for examining an
examining an application for asylum apphication for asylum lodged in a
lodged in @ Member State. Member State.

2. To that end, Eurodac shall consist of:
- the Central Unit referred to in Article 3,

- a computerized central database in which the data referred to in Article 5(1) are
recorded and stored for the purpose of comparing the fingerprints of applicants for

asylum,

- means of transmission between the Member States and the central database.

The rules governing Eurodac shall also apply to operations effected by the Member
States as from the transmission of data to the Central Unit until use is made of the

results of the comparison.

3. Without prejudice to the use of data intended for Eurodac by the Member State of origin
in databases set up under the latter’s national law, fingerprints and other personal data
may be processed in Eurodac only for the purposes set out in Article 15(1) of the

Dublin Convention.
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Article 2

Definitions

For the purposes of this Convention:

"The Dublin Convention” shall mean the Convention determining the State responsible
for examining applications for asylum lodged in one of the Member States of the
European Communities, signed at Dublin on 15 June 1890.

Unless stated otherwise, the terms defined in Article 1 of the Dublin. Convention shall

have the same meaning in this Convention.

An "applicant for asylum®” shall mean an alien who has made an application for asylum
or on whose behalf such an application has been made.

"Transmission of data” shall mean:

- communication of personal data from Member States to the Central Unit for
recording in the central database and communication to Member States of the results
of the comparison made by the Central Unit, and

- recording of personal data directly by Member States in the central database and
direct communication of the results of the comparison to such Member States.

"Personal data” shall mean any information relating to an identified or identifiable
natural person; an identifiable person is one who can be identified, directly or indirectly,
in particular by reference to an identification number or to one or more factors specific
to his physical identity.

"Member State of origin” shall mean the Member State which transmits the personal
data to the Central Unit and receives the results of the comparison.

"HMeadquarters State” shall mean the F——Headguartors-Statechallmeanthe
Member State in which the Central Momber-Statein-which-tha GCentrad
Unit is situated. YpHssityatod-
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Article 3

- Central Unit

A Central Unit shall be established in 1.
the Member State designated as

responsible for operating the central

database of fingerprints of applicants

for asylum on behalf of the Member

States '"'. The Central Untt shall be

equipped with a computerized

fingerprint recogrution system.

A Central Unit shall be established
within the Commission which shall be
responsible for operating the gentral
database of fingerprints of applicants
for asylum on behalf of the Member
States. The Central Unit shall be
equipped with a computerized
fingerprint recognition system,

Data on applicants for asylum which are processed at the Central Unit shall be

processed on behalf of the Member State of origin.

Insofar as the Convention does not 3.
provide otherwise, operation of the

Central Unit shall be governed by the

national law of the headquarters

State.

The headquarters State shall submit 4.
to the Council an annual report on the
activities of the Central Unit, and the

Council shall submit that report to the
European Parliament.

n

Insofar as the Convention does not
provide otherwise, operation of the
Central Unit 'shall be governed by the
national law of the Member State in
which the Central Unit is located.

The Commission shall submit 1o the
Councit and the European Parliament
an annual report on the activities of
the Central Unit.

How the dscision designating the Member State responsible for operating Eurodac is to

he taken will be examined at a later stage.
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Article 4
Procedure

1. Each Member State shall promptly take the fingerprints of every applicant for asylum of
at least 14 years of age and shall promptly transmit the data referred to in
Article 5{1), points 1 to 6, to the Central Unit. The procedure for taking fingerprints
shall be determined in accordance with the national practice of the Member Stafe
concerned The applicant for asylum shall be informed of the purpose of taking his/her
fingerprints as provided for in Article 11(1).

2. The data referred to in Article 5(1) shall be immediately recorded in the central

database:

{iy by the Central Unit or,
(i) insofar as the technical conditions for such purposes are met, directly by
the Member State of ongin.

3. Fingerprint data within the meaning of point 2 of Article 5(1) transmitted by any
Member State shall be compared by the Central Unit with the fingerprint data
transmitted by other Member States and already recorded in the central database.
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4. Any Member State may request that the comparison referred to in paragraph 3 should
cover the fingerprint data previously transmitted by it, in addition to the data from other

Member States-

5. The Central Unit shall forthwith communicate the results of the comparison to the
Memter State of origin, together with the data referred to in Article 5{1}, relating to
those fingerprints which. in the opinion of the Central Unit, are so similar as to be
considered as matching with the fingerprints which were transmitted by that Member
State. Direct transmission to the Member State of origin of the results of the
comparison shall be permissible where the technical conditions for such purpose are

met.

6. The results of the comparison shall be immediately checked in the Member State of
origin. Final idenufication shall be made by the Member State of origin in cooperation
with the Member States concerned, pursuant to Article 15 of the Dublin Convention.
Information received from the Central Unit relating to any data mismatch or other data
found to be unreliable shall be erased by the Member State of origin as soon as the
mismatch or unrehability of the data is established.

7. The Council shall adopt the implementing rules which are necessary to give effect to the
procedures provided for in this Article.

Article 5
Recording of data

1. Only the following data shall be recorded in the central database: '

1. Member State of origin, place and date of the application for asylum;

2. fingerprints """ pursuant to the rules for implementing this Convention adopted by
the Council;
sex;

reference number used by the Member State of crigin;

date on which the fingerprints were taken;

date on which the data were transmitted ta the Central Unit;

date on which the data were entered in the central database;

details in respect of the recipient(s) of the data transmitted and the date(s) of

0~ G O AW

ransmission(s).

" “Fingerprints” here refers to both the prints themselves and data relating to them.
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2. After recording the data in the central database, the Central Unit shall destroy the media
used for transrnitting the data, unless the Member State of origin has requested their

return. -

Article 6

Data storage

Each set of data, as referred to in Article 5 (1), shall be stored in the central database for ten
years from the date on which the fingerprints were last taken. Upon expiry of this period, the
Central Unit shall automatically erase the data from the central da;abase.

Article 6a
Advance data erasure

Notwithstanding the provisions of Article 6, data relating to a person who has acquired
citizenship of a Member State shall be erased from the central database. In conformity with
Article 9(3), such erasure shall be carried out by the Member State ot origin either directly or,
at the request of the fatter, by the Central Unit, as soon as that Member State becomes
aware that the person has acquired citizenship of a Member State.

Article 6b
Blocking of data

1. Notwithstanding the provisions of Article 6, data relating to a person who in accordance
with the Geneva Convention of 28 July 1951, as amended by the New York Protocol of
31 January 1967, has been recognised and admitted as a refugee in a Member State
shall be blocked in the central database. Such blocking shal! be carried out by the
Central Unit on the instructions of the Member State of origin.

2. Five years after Eurodac begins its activities, the Council shall, on the basis of reliable
statistics compiled by the Central Unit cn persons who have lodged an application for
asylum in a3 Member State after having been recognised and admitted as refugees as
defined in paragraph 1 in another Member State, unanimously adopt a procedure
enabling it to decide whether the data relating to those persons should be stored of

erased
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3. The Council shall adopt implementing rules concerning compilation of the statistics

referred 10 in paragraph 2

(R3]

' Draft statement for the Council minutes:
"When adopting the implementing rules concerning the compilation of the statistics
referred to in Article 6b(3) of the Convention establishing Eurodac for the comparison of
tingerprints of applicants for asylum, the Council will take due account of the following:

1.

As soon 385 a person has been recognized and admitted as a refugee in a

Mermber State, that State will inform the Central Unit of Eurodac which will:

(i give the data relating to that person an appropriate identification mark;

(1) separate them, by appropriate technical means, from the data relating to
applicants for asylum which have been registered in the central database.

The data relating to refugees which is thus blocked in the central database will

continue to be subjected to comparisons requested by the Member States. However,

the results of those comparisons will not be forwarded to the Member State of origin;
appropriate technical means must guarantee that the resuits of their comparison are
not forwarded even in circumstances where technical conditions allow the results of
the comparison to be transmitted directly to the Member State of origin pursuant to

Article 4(5) of the Convention.

The Central Unit, under the responsibility of the headquarters State{Commission] and

under the control of the joint [Central Unit] supervisory authority referred to in

Article 13 of the Eurodac Convention. will take all useful and necessary technical

measures to prevent any access to data relating to refugees.

If a comparison of data relating to refugees results in a hit, the Central Unit will

attach the hit information to the data.

After the periods provided for in Article 6b{2), the Central Unit will, in accordance

with Article 6b(2), compile statistics on:

(i the number of persons who, having been recognized and admitted as refugees
in a Member State, have lodged a further application for asylum in another
Member State;

(i)~ the number of persons who have been recognized and admitted as refugees in
more than one Member State;

(i)  the Member States in which the refugees have lodged a further application for
asylum, with:

- per Member State, the number of applicants for asylum who, having the
status of refugee in that State, have applied for asylum in another
Member State and the number of such persons for each of the latter
Member States;

- per Member State. the number of applicants for asylum who already have
the status of refugee in another Member State, and the number of such
persons for each of the latter Member States.
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Article 7
- Responsibility for data use
1.  The Member State of ongin shall be responsible for ensuring that:

(a) fingerprints are taken lawfully;

(b) fingerprnints and the other data referred to in Article 5(1) are lawfully transmitted "
to the Central Unit,

(¢) data are accurate and up-to-date when they are transmitted to the Central Unit;

(d)  without prejudice to the . {d) without prejudice to the
responsibilities of the responsibilities of the Commission,
headquarters State referred to data in the central database are
in Article 6 and paragraph 4, lawfully recorded ('), stored,
data in the central database are corrected and erased;

lawfully recorded ('), stored,

corrected and erased;

e} the results of fingerprint comparisons transmitted by the Central Unit are lawfully
used.

2. Inaccordance with Article 8, the Member State of origin shall ensure the security of
these data before and during transmission to the Central Unit as well as the security of
the data it receives from the Central Unit,

3. The Member State of origin shall be responsible for the final identification of the data
pursuant to Article 4(6). ' ’

™ Transmission pursuant to the second indent of Article 2(4) alreédy includes recording.
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4 UV HE

The headquarters State shall ensure 4, The Commission shall ensure that the
that the Central Unit is operated in Central Unit is operated in
accordance with the provisions of the accordance with the provisions of the
Convention and with the Convention and with the
implementing rules adopted by the implementing rules adopted by the
Council. In particular, the Council. In particular, the
headquarters State shall: Commission shall:

(a) provide that it shall not be {a) adopt measures ensuring that
lawful for persons working in persons working in the Central Unit
the Central Unit to use the data do not use the data recorded in the
recorded in the central database .

central database in a way contrary to
in a way contrary to the ,
purpose of Eurodac as laid the purpose Of_ Eurodac as laid down
down in Article 1{1) and that in Article 1(1).
such use shall be subject to
appropriate penalties.

(b)  ensure that persons working in the Central Unit comply with all requests from
Member States made pursuant to the Convention in relation to recording,
comparison, correction and erasure of data for which they are res'ponsible;

{c) take the necessary measures to ensure the security of the Central Unit in
accordance with Article 8.

{d) ensure that only persons authorised
to work in the Central Unit shall have
access 1o da:ta recorded in the central
database, without prejudice to
Article 13.

5. Member States shall ensure that use
of data recb_rde_d in the central
database contrary to the purpose of
Eurodac as.laid down in Article 1{1]
shall be subject to appropriate
penalties,
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Article 8

Security

1. The Member State of origin shall take the necessary measures to:

{a)

prevent any unauthorized person from having access to national installations in
which the Member State carries out operations in accordance with the aim of

Eurodac [checks at the entrance to the installation);

{b) prevent data and data media in Eurodac from being read, copied, modified or
erased by unauthorized persons (contro! of data media);

(c) guarantee that it is possible to check and establish a posteriori what data have
been recorded in Eurodac, when and by whom, {control ot data recording);

{d) prevent the unauthorized recording of data in Eurodac and any unauthorized
modification or erasure of data recorded in Eurodac (control of data entry);

{e) guarantee that, for the use of Eurodac, authorized pers‘ons have access only to
data which are within their competence (control of access); '"

(fy  guarantee that itis possible to check and establish to which authorities data
recorded in Eurodac may be transmitted by data transmission equipment (control
of transmission);

(g) prevent the unauthorized reading, copying, modification or erasure of data during
both the direct transmission of data to the central database and vice versa and the
transport of data media to the Central Unit and vice versa (control of transport).

2.  As regards the operation of the 2.  As regards the operation of the
Central Unit, the headquarters State Central Unit, the Commission shall be
shall be responsible for applying the responsible for applying the
abovementioned measures. abovementioned measures.

either in the implementing rules, or when drawing up the specifications.

* The possibility of recording unauthorized attempts at access (0 data should be speit out
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Article 9

—

Access to and correction or erasure of data recorded in Eurodac

1. The Member State of origin shall have access 1o data which it has transmitted and
which are recorded in the central database in accardance with the provisions of this
Convention. No Member State may conduct seacches in the data transmitted by

another Member State, nor may it receive such data apart from data resulting from the

comparison referred to in Article 4{5).

2. The authorities of Member States which, pursuant to paragraph 1, have access 10 data
recorded in the central database shall be thase designated by each Member State. Each

Member State shall communicate to the depositary a list of these authorities.

3. Only the Member State of origin shall have the right to amend the data it. has
transmitted 1o the Central Unit by correcting or supplementing such data, or to erase
them, without prejudice to erasure carried out in application of Article 6. Where the
Member State of origin records data directly in the central database, it shall amend or
erase the data directly, if appropriate. Where the Member State of origin does not
record data directly in the central database, the Central Unit shall alter or erase the data

at the request of that Member State.

4. If a Member State or the Central Unit has evidence to suggest that data recorded in the
central database are factually inaccurate, it shall advise the Member State of origin as
soon as possible. In addition. if a Member State has evidence to suggest that data
were recorded in the central database contrary to this Convention, it shall similarly
advise the Member State of origin as soon as possible. The latter shall check the data

concerned and, if necessary, amend or erase without delay.
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1.

Article 10"

Damages

The Member State of origin shall, in accordance with its national law. be liable for any

damage caused 10 persans or other Member States resulting from the iflegal use of the

results of the fingerprint comparisons transmitted by the Central Unit.

2. The headquarters State shall be liable 2. The European Community shall be
for any damage caused to persons or liable, in accordance with
other Member States through the Article 215, second paragraph, of the
fault of persens working in the Treaty establishing the European
Central Unit in breach of their duties Community, for any damage caused
under this Convention or in violation to persons or other Member States
of the law of the headquarters State through the fault of persons working
or both. The headguarters State in the Central Unit in breach of their
may, in accordance with its national duties under this Convention. Article
law, seek compensation from the 178 of the Treaty establishing the
persons concerned. If the headquar- European Community shall be
ters State cannot invoke entitlement applicable.
to such compensation, Article 14(1)
of this Convention shall apply,
provided the headquarters State can
show that it has taken reasonable
steps to prevent the damage from
Rappening or to minimise its impact.

"' The following text will be inserted into the Explanatory Report of the Convention :
"The purpose of Article 10 is to allocate responsibility between the Member States for
damage arising from the operation of the Euradac system. The provisions of Article 10
are without prejudice to liability incurred by a Member State in accordance with its
national law for the unlawful taking of fingerprints, for the unlawful transmission of
fingerprints to the Central Unit and for the unlawful taking, transmission and use of
personal data.”
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3. The hesdquarters State shall be liable 3. The European Community shall

for damage to the central database if likewise be liable for damage to the
it has not taken reasonable steps to central database. However, if the
prevent the damage from happening damage is due to the failure of a
or to minimise its impact. [n other Member State to comply with its
circumstances, Article 14(1) of the obligations under this Convention,
Canvention shall apply uniess the that Member State shall be liable,
damage is due to the failure of a unless the Commission failed to take
Member State 10 comply with its reasonable steps to prevent the
obligations under this Convention, in damage from happening or to
which case that Member State shall minimise its impact.
be liable.

4. Claims for compensation for the 4. Claims for cdmpensation against a
damage referred to in this Article Member State for the damage
shall be governed by the provisions of referred to in paragrabhs 1 and 3
national law of the defendant shall be governed by the provisions of
Member State. national law of the defendant

Member State.

Article 11
Rights of the data subject
1. Member States shall inform the applicant for asylum, when taking his/her fingerprints,

of the purpose, as defined in Article 1{1), of taking the prints and of his/her rights under

this Article and their procedural practices.
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2. In each Member State any person 2. in each Mgmber State any person

may, in accordance with the laws, may, in accordance with the laws,
regulations and brocedures of the regulations and procedures of the
State, exercise a nght of access to State, exercise a right of access 10
data concerning him/her recorded in data concerning him/her recorded in
the central database. The person will the central database Such access ta
be informed of the data relating to data may be granted only by a
him/her recorded in the central Member State. The person will be
database and of the Member State informed of the data relating to
which transmitted them to the him/her recorded in the central
Central Unit. database and of the Member State

which transmitted them to the

Central Unit.

3. If the person contests the accuracy of the data or the lawtulness of recording them in
the central database. he/she may ask for data which are factually inaccurate to be
corrected or for data recorded unlawfully to be erased. The correction and erasure shall
be carried out by the Member State which transmitted the data in accordance with its

laws, regulations and procedures.

4. If the rights of correction and erasure are exercised in a Member State other than that
(those) which transmitted the data, the authorities of that Member State shall contact
the authorities of the Member State(s) in question so that the latter may check the
accuracy of the data and the lawfulness of their transmission and recording in the

central database.

5. if it emerges that data recorded in the central database are factually inaccurate or have
been recorded unlawtully, the Member State which transmitt'ed them shall correct or
erase the data in accordance with Article 9{3). That Member State shall confirm in
writing to the data subject that it has taken action to correct or erase data relating to

him/her.
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5a.

8a.

If the Member State which transmitted the data does not accept that data recorded in
the.central database are factually inaccurate or have been recorded unlawfully it shall
explain in writing to the data subject why it is not prepared to correct or erase the data.
That Member State shall also provide the data subject with information explaining the
steps which he/she ¢an take if he/she does not accept the explanation provided. This
shall include information about how to bring an action or, it appropriate, a complaint
before the competent authorities or courts of that Member State and any financia! or
other assistance that is available in accordance with the laws, regulations and

procedures of that Member State.

Any reqguest under paragraphs 2 and 3 shall contain all the necessary particulars to
identify the data subfect, including fingerprints. Such data shall be used exclusively to
exercise the rights referred to in paragraphs 2 and 3 and shall be destroyed immediately

afterwards.

Member States shall undertake to ensure that their competent authorities
cooperate actively to enforce promptly the rights to correct and erase data laid

down in paragraphs 3 to 5.

In each Member State, the national supervisory authority shall, in accoerdance with
Article 12(2), assist the data subject in exercising his/her right of access to data.

The national supervisory authority of the Member State which transmitted the data shall
assist any person resident in another Member State to exercise his/her right to correct
or erase data. Such assistance shall be granted in accordance with its laws, regulations
and procedures giving effect to the Council of Europe Convention for the Protection of
Individuals with regard to Automatic Processing of Personal Data, signed at Strasbourg
on 28 January 13981, Requests for such assistance may be made to the national
supervisory authority of the Member State of residence, which shall transmit the
requests to the authority of the Member State which transmitted the data. Alternatively,
the data subject may apply for assistance directly to the joint supervisory authority set
up tn Article 13.
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10.

1a.

in each Member State any person may, in accordance with the laws. regulations and
procedures of that State, bring an action or, if appropriate, a complaint before the
competent authorities or courts of the State if he/she is refused the right of access

provided for in paragraph 2.

Any person may, in accordance with the laws, regulations and pracedures of the State
which transmitted the data. bring an action or, if appropriate; a complaint before the
competent authorities or caurts of that State concerning the data relating to him/her
recorded in the central database, in order 1o exercise his/her rights under paragraph 3.

Article 12
National supervisory authority

Each Member State shall designate a national supervisory authority or authorities
responsible for personal data protection in that Member State. The task of the national
supervisory authority shall be to monitor independently, in accordance with its
respective national law, the lawfulness of the processing, in accordance with the
provisions of this Convention, of personal data by the Member State in question, as
well as of their transmission to the Central Unit, and to examine whether this violates
the rights of the data subject. For this purpose. the supervisory éuthority shall have
access to the data processed by the Member State concerned. The Member State shall
also make available to the national supervisary authority any information which it
requests and allow it access 1o all documents and files, as well as all premises, at all

times.

Fach Member State shall ensure that its national supervisory authority has access to
advice from persons with sufficient knowledge of fingerprint data.
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Any person may ask the national supervisory authority to ensure that the recording and

transmission of data concerrming him/her to the Central Unit and the retrieval and use of

such data by the Member State in question are lawful. This right shall be exercised in

accordance with the national law applicable to the national supervisory body of which

the request 1s made

Article 13

Joint supervisory authority(Central Unit supervisory authority]

A jaint supervisory authority shall be
set up, consisting of a maximum of
two members or representatives from
the supervisory authorities of each
Member State. Each delegation shali

be entitled to vote.

Any authority designated 6r created
for the purpose of exercising the
function of independent data
protection supervision over personal
data held by the Commission
pursuant to its functions under the
Treaty establishing the European
Community. shall be competent to
exercise the same function with
respect 1o personal data held by the
Commission by virtue of this
Convention. For the purposes of this
Convention, it shall be referred to as
the "Central Unit supervisory
authority”.
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The joint supervisory authority shall
have the task of monitoring the
activities of the"Central Unit to
ensure that the rights of data
subjects are not violated by the
processing or use of the data held by
the Central Unit. In addition, it shall
monitor the lawfulness of the
transmission of personal data to the
Member States by the Central Unit.

The joint supervisory autharity shall
also be competent for the
examination of implementation or
interpretation problems in connection
with the operation of Eurodac, for the
examination of possible difficulties
during checks by the national
supervisory authorities and for
drawing up proposals for common

solutions to existing problems.

In the performance of its duties, the
joint supervisory authority shall, if
necessary, be actively supported by

the national supervisory authorities.

The Central Unit supervisary
authority shall have the task of
monitoring the activities of the
Central Unit to-ensure that the rights
of data subjects are not viclated by
the processing or use of the data held
by the Clehtral Unit. In addition, it
shall monitor the lawfuiness of the
transmission of personal data 10 the .

Member States by the Central Unit.

The Central Unit supervisory
autharity-shall also be competent for
the examination of implementation or
interpretation problems in connection
with the_Operation of Eurodac, for the
examination of possible difficulties
during checks by the national
supervisory authorities and for
drawing up proposals for common

solutions to existing problems.

In the performance of its duties, the
Central Unit supervisory authority
shall, if necessary, be actively
supported by the national supervisory,

authorities.
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4a. The joint supervisory authority shall 4a.

have access to advice from persons
with sufficient knowledge of

fingerprint data.

5. The headquarters State must assist 5.
the joint supervisory authaonty in the
performance of its tasks. In
particular, it must supply information
requested by the joint supervisory
body, give 1t access tq all documents
and paper files as well as access to
the data stored in the system and
allow it access to all its premises, at

all times.

The Central Unit supervisory
authority shall have access to advice
from persons with sufficient

knowledge of fingerprint data.

The Commission shall assist the
Central Unit supervisory authority in
the performance of its tasks. In
particular, 1t shall supply information .
requested by the Central Unit
éupervisow body. give it access to all
documents and paper files as well as
access 1o the data stored in the
system and allow it access to all its

premises, at all times. -

6. The joint supervisory authority shall unanimously adopt its rules of procedure.
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7. Reports drawn up by the joint supervisory authority shall be forwarded 10 the bodies 1o
which the national supervisory authorities submit their reports. as well as t¢ the Council
for information. In additian, the joint supervisory authority may submit comments or

proposals for improvement regarding its remit to the Council at any time,

8. In the performance of their duties, the members of the joint supervisory authority shall

not receive instructions from any government or body.

9.  The joint supervisory authority shall be consulted on that part of the draft operating

budget of the Eurodac Central Unit which concerns it. lts opinion shall be annexed to

the draft budget in question.
Article 14
Costs

1. The costs incurred in connection with the establishment and operation of the Central

Uait shall be borne by the budget of the European Communities.

2. The costs incurred by national units and for their connection to the central database

shall be borne by each Member State.
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3. The costs of transmission of data from the Member State of origin and of the findings

of the comparison to that State shall be borne by the State in question.

-

Article 15.
Settlement of dispurtes

The Court of Justice shall have jurisdiction to rule on any dispute between Member States
regarding the interpretation or the application of this Convention whenever such dispute

cannot be settled by the Council within six months of its being referred to the Council by one

of its members.

2. The Court of Justice shall have
jurisdiction to rule on any dispute
between one ar more Member States
and the Commission of the European
Communities regarding the
interpretation or the application of '
this Convention whenever such
dispute cannot be settied through

negotiation.
Article 16
Preliminary rulings

1. Any court in @ Member State may ask the Court of Justice to give a preliminary ruling

on a matter congerning the interpretation of this Convention.

2. The competence of the Court of Justice provided for in paragraph 1 shall be subject to
its acceptance oy the Member State concerned in a declaration to that effect made at

the time of the notification referred to in Article 19(2) or at any subseqguent time.
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3. A Member State making a declaration under paragraph 2 may restrict the possibility of
asking the Court of Justice to give a preliminary ruling to those of its courts against the

decisions of which there 1s no judicial remedy under national law,
4. The Statute of the Court of Justice of the European Community and its Rule of
Procedure shall apply. In accordance with those Statutes, any Member State, whether

or not it has made a declaration under paragraph 2, shall be entitled to submit

statements of case or written observations 1o the Court of Justice in cases which arise

under paragraph 1

Article 17

Supervision of implementation

The Council shall supervise the implementation and application of the provisions of this

Convention to ensure that Eurodac operates effectively.

The Council, acting by a two-thirds majority of the High Contracting Parties , shall adopt

the necessary implementing rules.
Article 18
Reservations

This Convention shall not be subject to any reservations.
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Article 18a

Amendment of the Convention

1. In accordance with the procedure laid down in Title VI of the Treaty on European Union,
the Council shall unanimously decide on any amendments to this. Convention which it
shall recommend to the Member States for adoption in accordance with their respective

constitutional requirements.

2. Notwithstanding paragraph 1, the Convention shall be amended in accordance with the
procedure adopted by the Council pursuant to Article 6b(2) five years after Eurodac

begins its activities.
Article 19
Entry into force

1. This Convention shall be subject tao adoption by the Member States in accordance with

their respective constitutional requirements.

2. Member States shall notify the Secretary-General of the Council of the EGropean Union
of the completion of the procedures necessary under their constitutional requirements

for adopting this Convention.

3. Article 4(7), Article 6b(3), Article 10(2) and the second paragraph of Article 17 of this
Convention shall enter into force on the day following the notification referred to in
paragraph 2 by the State which, being a member of the European ‘Union on the date of
adoption by the council of the Act drawing up this Convention, is the last to complete
that formality. The other provisions of this Convention shall enter into force on the first
day of the third month after that notification.

4, Without prejudice to paragraph 3, Eurodac shall not begin its activities pursuant to this
Convention until the implementing rules referred to in Article 4(7) and 6b(3} have been

adopted.
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Article 20

Accession

1. This Convention shall be open to accession by any State that becomes a member of the

European Union.

2. The text of this Conventian in the language of the gcceding Member State, drawn up by
the Counci of the European Union, shall be authentic.

3. Instruments of accession shall be deposited with the depositary.

4 This Convention shall enter into force with respect to the acceding Member State
|
90 days after the deposit of its instrument of accession or on the date of entry into
force of the Convention if it has not already entered into force at the time of expiry of

the aforesaid period.
Article 21
Depositary

1. The Secretary-General of the Council of the Eurcpean Unian shall act as depaositary of

this Convention.

2. The depositary shall publish in the Official Journal of the European Communities
information on the progress of adoptions and accessions, together with declarations and

any other notification concerning this Convention.
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IN WITNESS WHEREOF. the undersigned Plenipotentiaries have hereunto set their hands.

Done al ... this oo day of ........ N a3 single ortginal, in the Danish,

Dutch, English, Finmsh, French, German, Greek, Insh, ltalian, Portuguese, Spanish and
Swedish languages. all texts being equally authentic, such original being deposited in the

archives of the General Secretariat of the Council of the European Union.

7820/98 ‘SE/co
(ANNEX]
DG HI

EN

30



