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Following a request by the Conference of Committee Chairmen, the President of Parliamert
announced at the sitting of 5 November 1997 that the Committee on Institutional Affairs had been
authorized to draw up a report on a proposal for an electoral procedure incorporating common
principles for the election of Members of the European Parliament.

The Commitiee on Institutional Affairs had appointed Mr Anastassopoulos rapporteur at its meeting
of 30 September 1997.

At its meeting of 28 April 1998 it decided, pursuant to Rule 45(2), to include in its report the motion
for a resolution by Mr De Vries on the uniform electoral procedure for the election of Members of
the European Parliament (B4-0723/96) which had been referred to it as the committee responsible
on 22 October 1996 and to the Committee on Legal Affairs and Citizens' Rights for an opinion.

It considered the draft report at its meetings of 3 and 4 November, 24 and 25 November 1997, 26
and 27 January, 16 and 17 March, 21 and 22 April, 27 and 28 April and 25 and 26 May 1998.

At the last meeting it adopted the motion for a resolution by 26 votes to 3 with 3 abstentions.

The following were present for the vote: De Giovanni, chairman; Corbett, second vice-chairman;
Berthu, third vice-chairman; Anastassopoulos, rapporteur; Aglietta, Blokland (for Bonde),
Bourlanges (for Maij-Weggen), Brok, Cardona, Delcroix, Dell'Alba (for Saint-Pierre),
Dimitrakopoulos (for Salafranca, pursuant to Rule 138(2) of the Rules of Procedure), Ferrer (for
B. Donnelly, pursuant to Rule 138(2) of the Rules of Procedure), Frischenschlager, Hager (for
Vanhecke), Herman, Herzog, Malangré (for Rack, pursuant to Rule 138(2) of the Rules of
Procedure), Martens (for Capucho), Méndez de Vigo, Neyts, Paasilinna (for Manzella), Papayannakis
(for Sjostedt), Puerta, Read (for Barton), Rothley (for Tsatsos), Schifer, Schlechter, Spaak, Spiers,
Valverde (for D'Andrea) and Voggenhuber.

The opinion of the Committee on Legal Affairs and Citizens' Rights is attached.
The report was tabled on 2 June 1998.

The deadline for tabling amendments will be indicated in the draft agenda for the relevant part-
SESSION.
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A
MOTION FOR A RESOLUTION

Resolution on a proposal for an electoral procedure incorporating common principles for the
election of Members of the European Parliament

The European Parliament,

- having regard to the motion for a resolution by Mr De Vries on the uniform electoral
procedure for the election of Members of the Enropean Parliament (B4-0723/96),

- having regard to its reports on a uniform electoral procedure, and in particular the resolutions
of 10 October 1991('} and 10 March 1993¢?),

having regard to the Act concerning the election of the representatives of the European
Parliament by direct universal suffrage annexed to the Council Decision of 20 September
1976,

- having regard to the proposal of 22 October 1996 on a uniform electoral procedure which
was tabied by the Government of the Federal Republic of Germany at the Intergovernmental
Conference and which reproduces the key aspects of the resolution of 10 March 1993,

- having regard to Article 138(3) of the EC Treaty and the modification thereof effected by the
Treaty of Amsterdam,

- having regard to Rule 148 of its Rules of Procedure,

- having regard to the report of the Committee on Institutional Affairs and the opirion of the
Committee on Legal Affairs and Citizens' Rights (A4-0212/98),

A. whereas the Treaty of Amsterdam introduces the concept of 'principles common tc all
Member States', following the guidelines set out by Parliament in its resolution of 10 March
1993, which did not explicitly propose a uniform electoral system but merely general
guidelines;

B. whereas the Govemment of the United Kingdom has tabled a bill in Parliament, introducing
regional proportional representation for the European elections in 1999,

C. whereas the negotiations on enlargement will probably lead to ten new Member States joining
the European Union,

D. whereas a very broad consensus has emerged among the Member States on determining a
number of common principles,

()  OJC280,28.10.1991, pp. 141-143
(3  0JC115,26.4.1993, pp. 121-122
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10.

11.

Welcomes the agreement reached by negotiatoss at the IGC establishing a number of common
principles; is convinced that some of the provisions can enter into force by the next European
elections, particularly a system of proportional representation, the minimum threshold and
incompetibilities, whereas others should be phased in;

Considers that there is a general consensus on introducing voting based on a system of
proportional representation, and that this should be incorporated into the European electoral
system;

Notes that it is impossible to establish a system of territorial constituencies in a uniform
manner and that there has to be a distinction based on the population of each Member State;
emphasizes, however, that a system of territorial constituencies must not affect the principle
of proportional represeniation as per Article 2 of the draft Act;

Considers that, with a view to a European political awareness and the development of
European political parties, a certain percentage of seats should be distributed on a
proportional basis within a single constituency formed by the territory of the Member States;

Observes, where the use of a threshold is concemned, that this should remain optional and in
any event should not exceed 5% of the votes cast nationally;

Notes the stimulus to participation represented by preferential voting, which should, however,
remain optional for each Member State;

Considers that when Union-wide lists of candidates are drawn up account should be taken
of the objective of equalify between men and women and that it is primarily a matter for the
political parties to achieve this objective directly;

Proposes that European elections should be held during the month of May, so as to maximize
the tumout by avoiding the school summer holidays, which start at the beginning of June in
several Member States;

Recommends that the number of days on which elections can be held should be reduced to
the absolute minimum, with a view to reaching a consensus on a single voting day, or, if this
is not possible, no more than two days (e.g. Saturday and Sunday);

Calls for the Council to examine the following draft Act and to adopt it speedily so as to
enable it to enter into force as soon as possible;

Instrucis its President to forward this resolution to the Council, the Commission and the
parliaments and governments of the Member States.
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THE COUNCIL,

Formed by representatives of the Member States and acting unanimously,

Having regard to Article 138(3) of the Treaty establisking the European Community (Auticle 190(4)),
Having regard to Article 21(3) of the Treaty establishing the European Coal and Steel Community,
Having regard to Article 108(3) of the Treaty estabiishing the European Atomic Energy Community,
Having regard to the proposal by the European Parliament,

Having regard to Parliament's assent,

Intending to implement the Treaty provisioris concerning the electoral procedure,

HAS ADOPTED the provisions annexed to this decision and recommends that they be adopted by
the Member States in accordance with their respective constitutional rules.

This decision and the provisions annexed thereto shall be published in the Official Journal of the
European Communities.

The Member States shall without delay notify the Secretary-General of the Council of the European
Union that they have carried out the procedures required under their respective constitutional rules
for the provisions annexed to this decision to be adopted.

This decision shall come into force on the day of its publication in the Official Journal of the
European Communities.

DRAFT ACT PURSUANT TO ARTICLE 138(3)
OF THE TREATY ESTABLISHING THE EUROPEAN COMMUNITY
(Article 190(4) of the consolidated Treaty)

with a view to enabling the Members of the European Parliament to be elected by direct universal
suffrage in accordance with principles common to all the Member States

Article | - In each Member State, Members of the European Parliament shall be elected by a list
system of proportional representation. The Members of the European Parliament shall
be elected by direct universal suffrage through an equal, free and secret ballot.

Article 2 - Each Member State shall establish territorial constituencies without generally violating
the propo:tional character of the system. This provision shali apply with effect from
the elections to the European Parliament scheduled for 2004. Member States whose
population dces nct exceed 20 million inhabitants are not required to establish such
constituencies.

Article 3 - Where a country decides to establish several electoral constituencies on its territory,
the Members of the European Parliament that it elects shall remain, in accordance

DOC_EN\RR\354\354956 -7 - PE 224.331/fin.



Article 4 -

Anicle 5 -

Article 6 -

Article 7 -

Article 8 -
Article 9 -

Article 10 -

with Articles 137 and 138 (189 and 190 new) of the Treaty, the representatives of the
people that has elected them, as a whole, and not the representatives of their
constituencies.

Special arrangements may be made to take account of specific regional characteristics
but may not violate the principle of proportional representation.

A threshold for the distribution of seats may be set and at national level may not
exceed 5% of the votes cast.

Member States may permit preferential voting in accordance with procedures that
they shall lay down.

Ten per cent of the total number of seats within the European Parliament shall be
filled by means of list-based proportional representation relating to a single
constituency comprsing the territory of the European Union Member States with
effect from the European elections to be held in 2009. The implementing provisions
shall be adopted by 1 January 2008 on a proposal from the European Parliament by
the Council acting unanimously, following receipt of Parliament's assent.

The office of Member of the European Parliament shall be incompatible with the
office of Member of a national parliament.

Each Member State may set a limit for candidates' expenditure linked to the conduct
of the election campaign.

The provisions of this Act shall come into force on the first day of the month
following receipt of the iast of the notifications referred to in the dec:sion.
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B
EXPLANATORY STATEMENT

INTRODUCTION

The modification of Article 138 of the EC Treaty (Article 190 of the consolidated Treaty) effected
by the Treaty of Amsterdam is a significant political development as regards the adoption of ar
electoral system for the election of Members of the European Parliament.

More generally, this addition to the Treaty represents a new stage along the road to endowing the
European Parliament with a comprehensive corstitutional status reflecting the characteristics of a
democratic system at European level.

This development should be placed in the overall context shaped by the election of Parliamient by
direct universal suffrage with effect from 1979, the granting of legislative codecision by the
Maastricht Treaty and the granting to Community citizens of the right to vote in elections to the
European Parliament, and to stand for election thereto, in the Member State where they reside.

The Maastricht Treaty also contains provisions concerning the role of European political parties as
a factor of European integration and as a contribution to the expression of the political will of the
people of Europe.

The Treaty of Amsterdam continues this process by setting a ceiling of 700 Members, by extending
the codecision procedure and making it even-handed and by empowering the European Parliament
to confirm the Fresident of the Commission in office.

With a view to forthcoming enlargements it is becoming increasingiy desirable that the electoral

procedure issue should be settled cncs and for all on the basis of the aspects of that procedure which
enjoy wide support within the Member States.

BACKGROUND

As early as 1957, the Treaty establishing the European Community provided for the European
Parliament to draw up proposals for its election by direct universal suffrage in accordance with a
uniform procedure in all the Member States.

1. Before election by direct universal suffrage

Without wishing to present a detailed history of all the proposals which were drawn up between 1960
and 1979, it is worth recalling that a number of proposals were adopted, without success, during that
period. The reasons for the impasse were, in fact, more to do with the issue of the direct election of
Members, which was deemed inopportune, particularly by General de Gaulle.

As early as October 1958 a working party on European elections was set up within Parliament's
Committee on Political and Institutional Affairs. In March 1960 it submitted a draft agreement on the
election of the European Parliamentary Assembly by direct universal suffrage, which was adopted
unanimously (the rapporteurs being Mr Battista, Mr Dehousse, Mr Faure, Mr Schuijt and
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Mr Metzger). This report prepared the ground for the election of MEPs by direct universal suffrage,
although it did not put forward any proposals for a uniform electoral system.

Other proposals to enable Parliament to be directly elected in accordance with a uniform procedure

followed between 1960 and 1975, the most recent being the report by Mr Patijn(') adopting a draft

agreemient establishing the election of the Members of the European Parliament by direct universal

suffrage. The rapporteur had chosen a pragmatic approach based on three principles:

- to make 1t possible for Parliament to be elected directly on the basis of national electoral
systems,

- to put forward proposals of restricted scope in order to enable the desired objectives io be
achieved,

- to propose a step-by-step approach with the ultimate aim of introducing a uniform electoral
procedure.

The Act of 20 September 1976 opened the way io the first direct elections to the European
Parliament in 1979, which was undoubiedly a huge step forward towards European integration in so
far as it enabled the people to become directly involved in the process. The Act constitutes a
framework for direct election but does not provide for a uniform electoral procedure. Articie 7 of the
Act stipulates that, pending the entry into force of a uniform electoral procedure, the electoral
procedure will be determined in each Member State by means of national provisions.

The French President, who at the time was Mr Valéry Giscard d'Estaing, was directly behind the
European Council decision which led to elections by direct universal suffrage for a Parliament of

which Mr Giscard d'Estaing would himself become a member a few years later

2. The Seitlinger repori

After 1979 the European Parliament drew up a proposal for a uniform electoral procedure which was
adopted on 10 March 1982(%) (the Seitlinger report, adopted by 158 votes to 77, with 27
abstentions). In that proposal, Parliament suggested a system of proportional representation, with the
seats being distributed according to the d'Hondt system. Multi-member constituencies, with between
three and 15 representatives, would be established. No electoral threshold was set. The Council
considered this text several times within Coreper, but no further acrion was taken.

3. The Bocklet working document

Following the 1984 elections, the European Parliament decided to put forward a new proposal with
the aim of reviving the debate within the Council and it appointed Mr Bocklet (PPE) rapporteur. Just
before the Committee on Political Affairs voted on the report the Committee on Legal Affairs
adopted an opinion which was in very close agreement with almost all the basic items in the draft
report adopted by the Committee on Political Affairs. However, the Committee on Legal Affairs
wished the electoral procedure to be genuinely uniform and it pointed out that, from the legal point
of view, the existence of a uniform procedure did not just mean that the principles, objectives and
results obtained by the electoral systems should be uniform but that the actual procedures used to
achieve those principles, objectives and results should be uniform as well. It also took the view that

" Resolution of 14 January 1975, Doc. 368/74.
*  0JC87,54.1982,p.61
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the draft report by the Committee on Political Affairs should merely regulate the right to vote and it
proposed that a joint working party should be set up, comprising members of the Committee on
Political Affairs and the Committee on Legal Affairs, with a view to securing an agreement on a
uniform electoral procedure, so that the draft report would receive the backing of the largest possible
majority of Parliament's Members.

The rapporteur, Mr Bocklet, realizing the extent to which views within the European Parliament
concerning the actual electoral procedure diverged, accordingly felt that it was inadvisable to invite
Parliament to vote on his draft report, which had been adopted by the Political Affairs Committee on
28 February 1985(') (by 16 votes to 8, with 13 abstentions). In that proposal, the rapporteur
considered that the goal ot a uniform electoral procedure should be attained in stages, and that the
concept of 'uniformity' did not mean absolutely identical electoral procedures, but rather concordance
between the key elements of those procedures (eiectoral system, entitlement to vote and eligibility
to stand for election). The method of voting proposed was the proportionai system using the d'Hondt
method. The Member States would have had the possibility of establishing a single national
constituency or regional constituencies, and also of setting a threshold of not more than 5%.

Thus underlying the 1985 proposal is the intention that the various electoral systems used by the
Member States for European elections should be gradually harmonised on the basis of a proportional
electoral system with lists. The electoral procedure may essentially be said to be uriform in so far as
the votes cast have the same value everywhere when it comes to counting them and allocating seats.
The Member States retain a certain degree of latitude as regards the other aspects of the electoral
system (national or regional constituencies, preferential vote, minimum threshold, etc.).

Faced with a situation in which there was only a small majority in favour of the proposal adopted by
the Committee on Political Affairs and a difference of opinion on tie part of the Committee on Legal
Affairs, the coordinators of the two committees concerned decided to set up an intergroup working
party which would be responsible for finalizing a proposal for an electoral system which would
receive the support of the political groups and be acceptable to the twelve Member States.

As early as its first meetings (March to July 1986) the intergroup working party agreed on the

following basic principles:

(a) Parliament's proposal must provide for the highest possible degree of uniformity;

(b) the uniform electoral procedure must involve a balanced compromise between list-based
proportional voting and the constituency-based voting for individual candidates;

(©) Parliament should endeavour to represent the various national, regional and ideological trends
in evidence within the Community on the basis of their relative numerical importance;

d) the Member States should retain only the power to regulate the division of their territory into
constituencies (exceptions and derogations included) and the admission of candidates from
new parties or electoral alliances;

(e) the basic territorial unit of the electoral system should be the constituency (possibly a regional
one), which provides a link between Members and their constituencies;

H electors should have only one vote, which they may cast only for the candidate of their choice
(compulsory preferential vote);

(g) the votes should be ccunted at Member State level,

(h) the introduction of a minimum threshold should not be allowed.

Q) Doc. PE 132.437, 13.7.1989
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The working party triec to gain the support of its UK colleagues by submitting a proposal which
combined constituencies and voting for individual named candidates with the distribution of seats on
the basis of lists and the percentage of the votes secured. For most Member States this proposal
would therefore mean abandoning the principle of closed lists, whilst the British would have to drop
their system of single-member constituencies for the purpose of the European electicns.

The detailed rules to be laid down in the proposal were finalized towards the end of 1986 and the text
was adopted on 10 December of that year. To clear the way for unanimous adoption the problems
created combining voting for individual named candidates with proportional voting had to be solved.
To do this the working party opted for the Hare-Niemeyer counting system which, according to the
experts who were consulted on the matter, had the advantage of being less comiplicated than the
d'Hondt system.

As regards the division of a country into constituencies, the working party set the rminimum number
of Members per multi-member constituency at five. For the few cases in which a candidate came first
in a constituency but did not obtain a seat as a result of the allocation of votes on a proportional basis
atnational level, a provision was introduced which to ensure that such a candidate would in any event
secure a seat.

Lastly, the working party incorporated into its text a number of pravisions relating to the admission
of candidates from new parties or new electoral alliances and to the reimbursement of electoral
campaign expenses.

In December 1986, after about 10 meetings, the intergroup working party adopted a revised version
of the uniform electoral system provisions as proposed in the report by the Committee on Political
Affairs. The working party had endeavoured to secure the agreement of the UK representatives by
subrnitting a proposal which represented a half-way house between UK and continental practices.

This proposal combined the division of a country into constituencies and voting for a specific
candidate (characteristic of the UK system) with the distribution of seats on the basis of lists and the
percentage of the vote obtained (in accordance with the continental system). However, this proposal
would require most of the Member States to abandon closed lists and the United Kingdomn to drop
its system of single-member constituencies for the purpose of European elections.

Although the members of the working party adopted each article of the proposal by a large majority
and although all the permanent members of the group supported the proposal in its entirety, the
reaction of most of Parliament's political groups was somewhat reserved. Consequently, Parliament
was unable to submit a proposal for a uniform electoral procedure to the Council early enough for
it to be implemented in time for the June 1989 Parliament elections.

In November 1988 the Enlarged Bureau considered the results of the intergroup working party's
activities and the subsequent procedure to be followed thereafter. Following a thorough exchange
of views the Enlarged Bureau noted that the political groups had not yet come to an agreement and
that the discussion only had any practical value if the uniform electoral procedure could be introduced
before the next elections. The political groups were called upon to give further consideration to the
matter.
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4, The De Gucht reports

Following the 1989 elections, Mr De Gucht was appointed rapporteur. The preparation of his report
was a long-term operation (it took nearly three years), and necessitated the creation of an informal
working party within the Committee on Institutional Affairs, comprising the chairman, the rapporteur
and a representative of each political group.

After lengthy, patient negotiations, thanks to the tenacity of the rapporteur, the Committee on
Institutional Affairs managed to reach a consensus and tabled an interim resolution which was
adopted on 10 October 1991(") by 150 votes to 26, with 30 abstentions, and subsequently a fina.
resolution which was adopted on 10 March 1993(%) by 207 votes to 79, with 19 abstentions.

The approach adopted was based on the idea that the initiative should be taken up again and that a
broad consensus should be sought in order to achieve a satisfactory outcome. To do this a process
was needed which would advance 1n stages.

The rapporteur also took the view that the concept of uniformity did not require the electoral
procedure to be uniform in every respect but merely that the basic features of the procedure should
be harmonized.

This idea prefigures to some extent the concept of common principles which would subsequently be
incorporated into the Amsterdam Treaty.

In the De Gucht report, Parliament called for the uniform electoral procedure to be based on a system
of proportional representation, taking account of the votes cast throughout the territory of each
Member State. Preferential voting was provided for, as was the possibility of setting a threshold of
between 3% and 5% of the votes cast.

In order to take account of the question of the United Kingdom, Parliament proposed that, if a
Member State used a single-member constituency system, not more than two-thirds of the seats could
be distributed according to that system, with the remaining third being diseributed in such a way as
to ensure that the overall distribution of seats was in proportion to the total votes cast.

Following the 1994 elections, Parliament called for this proposal to be examined by the Member
States. The Council, pressed by Members of the European Parliament, responded by means of
parliamentary questions. During Question Time on 14 December 1994 the Council President, Mr Von
Ploetz, stated that he was minded to take the European Parliament's proposal further, whereas his
immediate successor, Mr Lamassoure, considered that Parliament's text was too general in nature to
constitute a proposal within the meaning of Article 138 of the Treaty, and was insufficiently specific
to enable the Council to draw up a full proposal for an electoral system (Question Time, 17 January
1995).

This last statement of position was a skilful move, because if the resolution had turmed out not tc
satisfy the conditions laid down in Article 138, an action for a declaration of failure to act, as had

1

()  0JC280,28.10.1991, p. 141
A  0JC115,26.4.1993, p. 59
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been suggested by Mr De Vries, Chairman of the ELDR Group, would not have been admissible ir
the absence of a statement of position by the European Pariiament.

‘The doubts about this point, despite it being of only theoretical interest at that juncture, would
emerge during the IGC, as we shall see below.

At least in respect of their own Member State, a number of prominent figures have called for a voting
method which brings elected representatives closer to the general public. Thus on the eve of the
Turin European Council in March 1996 Mr Chirag, the French President, called for a regionally-based
method of proportional voting, which would increase the legitimacy and the representativeness of
MEPs.

In June 1996, following the work of a committee set up to reform the European election voting
procedure, the Mouvement Européen (France) published a report which called unambiguously for
this kind of voting method, a choice which it justified by means of arguments based on the
Community's tripartite structure (Council, Commission and Parliament) and the requirement for a
compromise based on interinstitutional needs(').

NATIONAL LEGISLATION IN THE MEMBER STATES(%)

Constituency boundaries

Eleven Member States (Austria, Denmark, Finland, France, Germany, Greece, Luxembourg, the
Netherlands, Portugal, Spain and Sweden) use a single-constituency system. For some of them, this
choice is attributable to their limited population and national territory. The Federal Republic of
Germany has a special system in which the political parties may submit lists of candidates either at
Land level or nationally. Finland permits the submission of lists of candidates either for the regional
constituencies or nationally; in 1996 all the political parties opted for the national list system.

Three Member States (Belgium - which operates a systern with special features -, Ireland and Italy)
have divided their national territory into regional constituencies.

The British Parliament is preparing to consider a bill providing for a regional proportional
representation system.

Preferential voting

Nine Member States permit preferential voting: Austria, Belgium, Denmark, Finland, Ireland (the
Irish system, which is also used in Northem Ireland, is a single preferential transferable voting system
in which candidates are listed in alphabetical order on the ballot paper; each voter votes for one
candidate and indicates in order of preference the candidates to whom his vote should be given if his
first-choice candidate has already received the number of votes necessary for election; this system is

@) Report by the committee on the reform of the voting method for elections to the European
Parliament (June 1996), p. 16.
) Source: ‘Legislation governing elections to the European Parliament' (Political

series 13/rev.2), Janmary 1997 - EP Directorate General for Research.
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de facto similar to proportional representation), Italy, Luxembourg (which also permits vote-splitting
between lists), the Netherlands and Sweden.

The electoral quotient

Five Member States operate a qualifying hurdle: Germany (5%), France (5%), Austria (4%), Sweden
(4%) and Greece (3%).

For the other Member States, the hurdle sets itself according, in particular, to the system used for
distributing remainders. By and large, a fairly marked convergence between the electoral systems of
the Member States, based on the principles of proportional representation, may be noted.

THE INTERGOVERNMENTAL CONFERENCE AND THE RESULTS OBTAINED IN THE
TREATY OF AMSTERDAM

In a number of different resolutions addressed to the IGC, Parliament expressed itself in favour of a
uniform electoral procedure and called on the Member States to implement Article 138 of the Treaty
for the next European elections(’).

On 22 October 1996, at the IGC, the Government of the Federal Republic of Germany tabled a
proposed modification of Article 138(*) which reproduced in full the motion for a resolution
presented in the De Gucht report, which was adopted by the European Parliament in March 1993.

In the course of the IGC the Presidents of the European Parliament, Mr Héansch and Mr Gil-Robles,
at the level of ministerial meetings, and Mrs Guigou and Mr Brok, at meetings of the personal
representatives, repeatedly reiterated the European Parliament's attachment to such a system, in both
their written submissions and their oral contributions.

M Blair's new Labour Government which was elected in the United Kingdom in May 1997 has very
substantially shifted the United Kingdom's stance on this question, which had also been debated
between the Labour Party and the Liberal Democrats during the election campaign, and on which
those two parties have adopted a common approach.

The last few weeks of the Intergovernmental Conference saw increased willingness on the part of the
Member States to achieve some progress on this issue. The various possibilities mentioned at the IGC
were as indicated below. The first option was to include a deadline for the adoption of the electoral
procedure in the new Treaty. The second option was based on incorporating the principles of the
procedure into the Treaty itself. The third (rather unrealistic) option would have entailed adopting
the electoral procedure by a qualified majority. There was even a suggestion that different solutions
could be used provided that a particular procedure secured the support of a minimum number of
Member States(®).

M Resolutions of 16 January 1997 (OJ C 33, 3.2.1997, p. 63), 13 March 1997 (OJ C 115,
14.4.1997, p. 165) and 11 June 1997 (OJ C 200, 30.6.1997, p. 70)

Q) CONF 3960/96

) Presidency report of 17 June 1996 - CONF 3860/96 rev. 1, p. 20
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A consensus very quickly formed around the proposal for a reference in the Treaty to ‘principles
common to' all Member States. This concept takes account of the political reality of all the Member
States and does not require an across-the-board harmonization of the electoral procedure.

The Treaty adopted in Amsterdam therefore includes the following addition to Article 138(3): '3. The
European Parliament shall draw up a proposal for elections by direct universal suffrage in accordance
with a uniform procedure in all Member States or in accordance with principles common to all
Member States.'

The situation i general seems to be sufficiently ripe to envisage, with a degree of hope, the adoption
of an electoral system based on principles common to all the Member States.

PROPOSALS

First of all, we need to consider the concept of 'common principles’, initially by examining those
aspects which your rapporteur believes are not included in that concept.

It seems clear that provisions concerning the entitlement to vote (age, exclusion), eligibility for
election or incompatibilities, and likewise provisions concerning the conduct of election campaigns,
are not included in the concept of common principles, provided that they respect the principles of
liberty, democracy and human rights laid down in Article F of the Treaty on European Union (this
condition appears to be met at present in all 15 Member States).

It goes without saying that the Member States retain the power to determine the way in which the
right to vote is exercised (e.g. optional or compulsory).

The Act of 20 September 1976 prohibits the casting of more than one vote. The directive of
6 Decernber 1993(') lays down detailed arrangements for the exercise of the right to vote and to stand
as a candidate in elections to the European Parliament for citizens of the Union residing in a Member
State of which they are not nationals.

Inclusion on the electoral roll is subject to a number of conditions (Article 9) and cooperation is
established between the Member States in the form of an exchange of necessary information
(Article 13).

This directive came mto force in time for the 1994 European elections.

The incompatibilities issue has already been settled by means of the Act of 20 September 1976,
Article 6 of which lists the offices at Community level which are incompatible with the office of MEP
and enables each Member State to lay down incompatibility rules at national level. However, Article
7(2) of the Act states that, pending the entry into force of a uniform electoral procedure, the electoral
procedure shall be governed in each Member State by its national provisions.

() OJL329,30.12.1993, p. 34
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By introducing the concept of '‘common principles' the Amsterdam Treaty will enable the Member
States to retain their powers in this area if the future electoral system is based on this concept, rather
than on a uniform system.

However, the development of Parliament's powers and responsibilities makes it increasingly difficult
(if not impossible) for its Members to hold some other office at the same time.

In these circumstances, given the way in which the European Parliament's powers have evolved since
1976, it would now be appropriate to make the office of MEP incompatibie with that of Member of
a national parliament. Where other offices are concerned (mayor of a large city or Member of 2
regional parliament), the question remains open and should be debated.

The principles which are common to the Member States are based on the aspects set out below.

Proportionality should take account, overall, of the votes cast throughout the territory of the Member
State so as to enable the full range of views within the Member States to be taken into consideration
and represented.

A proportional voting scheme seems entirely suited to the current nature of the Community system
since it represents a useful compromise between justice and efficiency, given the political composition
of the Council and the Commission.” The political majority which emerges within those two
institutions generally reflects the one which emerges following elections to the European Parliament.

Until there is a proper European government in place, operating on the basis of a majority system,
and also a European opposition, the proportional system will continue to perform a political function
which seems broadly justified at the current stage of European integration.

Since the electoral system is based on 'common principles', each Member State must be allowed to
retain its preferred type of proportional system. The indication in the Act to the effect that the chosen
system of voting is the proportional one is sufficient from both the legal and the political points of
view.

The distribution of remainders should continue to be governed by national electoral legisiation, in that
traditions differ widely on this point. However, the principles of distribution must respect the system

of proportional representation,

1. The 'close relationship' principle

The European Parliament's responsibility in the institutional system of the European Union, and in
particular in its role as 'democratic pillar', is primarily based on its capacity to Europeanize' issues(").

One possible way of achieving this is dependent on having an electoral system which will mobilize
the maximum number of voters.

Q) Jean Blondel, Richard Sinnott and Palle Svensson, 'People and Parliament in the European
Union: participation, democracy and legitimacy'; Oxford University Press, June 1998, p. 16
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If citizens do not vote, or vote only for national political reasons relating to each Member State, such
elections will have no effect on the legitimacy of the Union(').

Your rapporteur is convinced that one of the factors which would strengthen that legitirnacy and
voter turnout, and would end the 'second order’ nature of the European elections, would be a change
in the electoral system.

This assessment of the electoral system is tied up with a substantial strengthening of the links between
the electorate and its representatives.

This can only be brought about by implementing the 'close relationship' principle.

The goal of a close relationship beiween European citizens and their representatives must entail
(depending on the size of the Member State) the existence of territorial constituencies, so as to enable
voters and Members of the European Parliament to establish a direct and effective relationship. The
termt 'territorial constituency' seems better suited to the different situations of the Member States,
since it makes it possible to include all shades of meaning and specific characteristics while avoiding
any misunderstandings regarding the term 'region'. To avoid the creation of artificial constituencies
without historical or geographical links (particularly in small or medium-sized Member States), it is
proposed that the establishment of territorial constituencies should be made obligatory only in the
case of those Member States whose population exceeds 20 million inhabitants. Beneath this threshold
the system would remain optional.

To enable the Member States concerned (those whose population exceeds 20 million inhabitants) to
make the necessary changes, it is proposed that this measure should be brought into effect in time for
the European elections in 2004.

The United Kingdom is preparing to adopt a system of regional proportional representation(’), while
in France, the Minister of European Affairs, Mr Moscovici, has presented to the Prime Minister a
proposal to introduce a system of regional proportional representation in which the regions would
be grouped in pairs (with the exception of Ile-de-France and the Overseas Départements and
Territories).

Mr Bamier, the former Minister of European Affairs under the Juppé Government, has tabled a bill
in the Senate, with the support of 50 other Senators, whereby the regions would be grouped together
in eight constituencies; this plan was in the pipeline during his period as a government minister.

In April 1998 President Chirac and the Prime Minister, Mr Jospin, declared themselves in favour of
a regional voting system. France's electoral legislation should be amended in time tor the European
eiections in 1999.

Depending on the political traditions of each Member State, any Member State must be able to
authorize preferential voting, so as to increase the possibility for voters to choose between different
candidates on the same list or even on different lists.

M Op. cit, p. 20
& See attached text
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Your rapporteur is convinced that it is a matter of extreme importance to the European Union for the
legislative functions of the European Parliament to be strengthened (even if not everyone 1s
sufficiently aware of this yet). The same applies to the political responsibilities incumbent upon the
European Parliament.

Your rapporteur believes that strengthening the European Parliament depends on four factors:

- the content of its work, which has frequently been original and of high quality,

- awareness of its responsibilities in carrying out its functions,

- deepening the relationship between European citizens and their elected representatives so as
to allow the latter to take account of the aspirations of the former,

- strengthening the political representativity of its Members.

In the past, this last point has been the subject of a number of doubts expressed about the
representative nature of a portion of its Members. This controversy springs from the method of
voting, which fairly frequently takes the form of a system of national lists, without the possibility of
preferential voting in some cases, whereas smaller constituencies are often used for national elections
in some Member States.

This situation, for instance, prompted Mr de Charette, the French Minister of Foreign Affairs at the
time of a disagreement with the European Parliament in March 1997, to state that Parliament had a
serious problem regarding representativity.

At the Rome European Council in October 1990, the President of the European Parliament,
Mr E. Barén Crespo, likewise noted, '...The atmosphere was tense. My own speech, particularly as
regards "double democratic legitimacy” and the eternal question of the seat of the European
Parliament, gave rise to some lively and critical reactions in the discussion that followed and which
later appeared in the press. ..."Double democratic legitimacy", which, it seems, triggered a debate
between the political leaders'(").

This was echoed by the Italian Minister of Foreign Affairs, Mr de Michelis, as was noted in the press
at the time.

While regional constituencies remain an objective which it is difficult to attain at present, progress
must nonetheless be made in that direction. It likewise seems highly desirable to introduce the
possibility of preferential voting, in order to put an end to polemics concerning the representativity
of Members of the European Parliament. Your rapporteur is convinced that everything must be done
to enhance a close relationship with the electorate.

This is why a gradualist approach is extremely important, with the aim of arriving at territorial
divisions for the Member States with the largest populations, while leaving them the responsibility
of deciding the number and size of such constituencies.

The political differences amongst the Member States mean that preferential voting must remain an
option since, in the countries in which it is authorized, the advantages outweigh the drawbacks in

" Enrique Barén Crespo, 'Europe at the dawn of the Millennium' (the 'Rome I Council, p. 69),
London 1997
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terms of closeness to the electorate, the representativeness of those elected and electoral
participation. Such a system is, however, criticised in certain quarters for encouraging excessively
close links between candidates and voters and for provoking in-fighting amongst candidates on the
same list.

This risk, although ot insignificant, must be assessed by each Member State in the light of its own
specific situation. However, this comment does not alter the firm beliefs held by your rapporteur:
candidates must be chosen democratically by the political parties, whilst the expression of the etectors'
choice by means of a preferential vote brings the voting public closer to their elected representatives
and increases the Eurcpean Parliament's legitimacy.

The representation of women is a matter of major concern, justified by the fact that they constitute
a majority of the population of the Member States. A specitic proposal in connection with the
European electoral procedure does not appear to be necessary. Any attempt to enhance their
representation depends, above all, on the will of the political parties, who may introduce quotas if it
proves necessary to do so. Your rapporteur endorses the guidelines adopted by the Inter-
Parliamentary Symposium in New Delhi in February 1997.

In this connection it should be pointed out that candidates must be given equal treatment by all the
media.

Your rapporteur believes that there should be a ban on the publication of opinion polls relating to the
European elections in the last two weeks before polling day.

However, such a ban would be unenforceable in so far as modern technologies (the Intemnet, for
example) could be used as a very easy way of getting round it.

Nonetheless, there should at the very least be a ban on the publication anywhere in the European
Union of exit polls before voting closes in the Member States whose electors are the last to vote, so
as not to influence electors who have not yet cast their vote.

The setting of a minimum threshold for the award of a seat is a delicate issue. In these circumstances,
a threshold should remain optional, but in any event the threshold may not exceed 5% of the votes
cast.

Some Member States have a number of specific regional characteristics. The Member States
concerned must be able to make arranigements to take account of these, but without violating the
principle of proportional representation of those various situations.

Finally, provided that they comply with the basic principles of the proportional system, the Member
States may make provision for adjustments to the distnbution of seats in order to avoid certain
political currents not being represented. For example, if a Member State has a regional system, it
couid arrange to distribute seats to lists which fail to achieve the electoral quotient in certain regions
by grouping together the remainders of unused votes intra-regionally or nationally.
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2. The question of trans-national lists

The establishment of trans-national lists for the European elections was deemed Utopian a few years
ago but this idea is now making some headway.

Such a system (restricted to 10% of the total number of seats within Parliament) would certainly
contribute to the emergence of a genuine European political awareness and to the establishment of
proper European political parties. It would also give European elections a more European dimension
which would be less concerned with national political issues.

Such a change to the representation system would allow a suitable balance to be struck between the
supporters and opponents of the regional proportional system.

To enable this significant political change to be properly prepared, an appropriate provision should
be brought into effect in time for the 2009 European elections.

In view of a number of reservations which were expressed during the debate in committee about the
compatibility of this proposal with the Treaty, the chairman of the Committee on Institutional Affairs
requested an opinion from the European Parliament's Legal Service(').

In its opinion, the Legal Service points out that Members of the European Parliament represent the
peoples of the States brought together in the Community, but that a limited exception to the links
with the framework of States was brought in by the Maastricht Treaty, which introduced the right
to vote and stand in elections to the European Parliament for citizens residing in a Member State
other than their own. Consequently, representation of the peoples of the Community which crosses
State frontiers is possible, and is not alien to the principles of the Treaty, although Articles 189 and
190 of the EC Treaty would have to be modified, of course.

Over the years, politicians who have had a pron{jnent career in domestic politics have also been
Members of the European Parliament. France has provided a significant number of such figures, who
include, amongst others, V. Giscard d'Estaing, F. Mitterrand and J. Chirac (President of France),
M Debré, E. Faure, P. Mauroy, P. Messmer, P. Pflimlin, A. Pinay, R. Pléven, P. Reynaud,
R. Schuman, Edith Cresson, M. Rocard, A. Juppé and L. Jospin (Prime Minister), and also
G. Marchais and J. Delors.

As far as the other Member States are concerned the following may be mentioned: K. Kiesinger,
W. Brandt, W. Scheel, H. Schmidt (Germany), J. Duvieusart, P.H. Spaak and, more recently,
L. Tindemans and W. Martens (Belgium), P. Schliiter (Denmark), L. Zalvo Sotelo (Spain),
G. Andreotti, E. Colombo, B. Craxi, A. De Gasperi, C. De Mita, A. Fanfani, G. Pella, M. Rumor,
M. Scelba, A. Forlani and G. Goria (Italy), G. Thomn, J. Santer and P. Werner (Luxembourg) and
L. De Pintasilgo (Portugal), who were Prime Ministers (except for W. Scheel, who was Federat
President), J. Prescott (British Deputy Prime Minister), E. Averoff-Tosizza (Greek Deputy Prime
Minister) or leaders of major parties, as in the case of E. Berlinguer.

Some MEPs have expressed the wish that the elections should be held on the same day in all the
Member States. So far the differences in voting traditions between the various Members States have

" Opinion of 20 February 1998 (SJ - 28/98)
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meant that they have been allowed to hold the election at any time between a Thursday moming and
a Sunday evening (Article 9 of the Act of 20 September 1976).

It 1s obvious that holding the election on the same day would have a highly beneficial impact from the
point of view of the political issues and hence the turnout. Most Member States have a preference
for Sunday.

The difficulty arises with traditions and religious considerations which make it impossible to hold an
election on Sundays in Denmark, the Netherlands, the United Kingdom and Ireland. In Germany or
“rance, by contrast, elections are held on Sundays because polling stations are mostly located in
schivols.

Your rapporteur approves the idea of setting Sunday as zlection day. One possible compromise might
be to hold the elections over a two-day period, and choosing Saturday and Sunday would enable the
election period to be halved. This would also satisfy the religious requirements of the various
confessions.

This second solution has certa‘n advantages, in that it accommodates certain sensitivities, but entails
other drawbacks. [n any event, we must move away from the present status quo.

It would also be advisable to ensure that European elections are held during the month of May, owing
10 the existence of many national days or religious festivals in June (especially in Portugal). In some
Member States, too, (notably in Scandinavia) the schoo! summer holidays start as early as June.

May appears preferable to any other option. In particular, it would make it possible to hold
Parliament's constituent part-session at the end of June or beginning of July and to bring forward the

stari of the new Parliament's work.

Holding the elections in the autumn, for example, would entail problems of timetabling with regard
to adoption of the budget and the investiture of the President of the Commission.
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. C
ANNEXES

Table summarizing electoral legislation on European elections in each Member State (as at 29 January 1998)

constituency (minus the
Faeroes and Greenland)

number of
preferential votes
received

Conditions: must be
entered on the
population register

for entitlement to
vote

No. Constituency Voting Preferential Distribution Allocation Entitlement to vote Eligibility for Nomination of
of boundaries method voting of seats of seats election candidates
scats
BELGIUM 25 Four constituencies: Proportional Yes D'Hondt method According to the Age: 18 Age: 21 List of candidates must
- Flemish Voting is number of Conditions: must be Must be entered on be endorsed:
- Walloon - compulsory preferential voles resident in Belgium a Belgian electoral - either by 5 Belgian
- Brussels-Hal- Viivoorde received and not have been roll MPs belonging to the
- German-speaking deprived of right to Must speak the same linguistic group
vote in home Member | language corres- - or by 5000 voters from
State ponding to the con- the constituency chosen
stituency chosen (200 for the German-
speaking con-stituency
DENMARK 16 Single national Proportional Yes D'Hondt method According to the Age: 18 Same conditions as Rules for nominations:

- parties which won seats
in the last parlia-
mentary elections
(automatically)

- parties whose lists are
supported by at least 2%
of the valid votes cast in
the last parlia-mentary
elections

Maximum of 20 names
per list

Lists may be linked
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constituency

a list only)

order in which
NAMEes appear on
the lists

Condition: must be
resident in Spain

for cntitiement to
vole

No. Constituency VYoling Preferential Distribution Allecation Entitlement to vole Eligibility for Nomination of
of boundaries method voting of seats of seats election candidates
seats
GERMANY 99 Single constituency Proportional No (voting tor | Hare-Niemeyer According lo the Age: 18 Same conditions as Lists of candidates may
Members are elected a list only) method order in which Conditions: must be for entitlement to be:
either from l.and or from Lists obtaining names appsar on resident in Germany vole - elther submitted by
Federal lists fewer than 5% of | the lists for the 3 months Land
votes at Federal preceding the clection - or grouped logether on
level do not asingle list for all the
qualify Lénder
Pofitical parties and
political associations
may submit lists
They must:
- either have 5 Members
of the Bundzstag or a
Landtag
- or collect 4000
(Federal list) or 2000
(Land list) signatures
GREECE 25 Single nationat Proportional No (voting for | See'Allacation of | According to the Age: 18 Age: 21 Only political parties or
constituency a list only, seats’ order in which party coalitions may
preferential names appear on submit isis
voting the lists Maximum of 25 candi-
prohibited) Lisls obtaining dates on each list
Voling is fewer than 3% of
compulsory voles do not
qualify
SPAIN 64 Single national Proportional No (voting for | D'Hondt method Acconding to the Age: (8 Same conditions as Parties, coalitions and

groups of volers may
nominate candidates if
they:

- either collect the sig-
natures of {5 000 voters
- or collect the signa-
lures of 50 elected rep-
resentatives
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No. Constituency Voting Preferential Distribution Allocation Entitlement to vote Eligibility for Nomination of
of boundaries method voling of seats of seals election candidates
seats
FRANCE 87 Single national consti- Proportional No (voting for | D'Hondi method According to the Age: 18 Age: 23 Submission of lists by
tuency (including over- a list only) Lists oblaining order in which Conditions: must be Other conditions the candidate heading
seas departments and fewer than 5% of | names appear on resident in France and | same as for entitle- the list
lerritories) voles cast do not the lists registered on an ment to vote Deposit of FF 100 000,
qualify additional electoral reimbursement of which
roll is subject to conditions
(election results)
[RELAND 15 Four constituencies: Proportional Single See 'Allocation of | To be elected, Age: 18 Age: 2] Candidates may:
- Dublin (4 seats) transferable seats' candidales must Conditions: must Other conditions - nominate themselves
- Munster (4 seats) vole obtain a pre- apply for registration same as for entitle- - be nominated by a third
- Leinster (4 seats established quota on the national ment to vote party
- Connacht/Ulster (3 seats) of votes(') electoral roll Deposit of £1rl 1000,
reimbursement of which
is subject to conditions
(election results)
ITALY 87 Five constituencies: Proportional Yes (votes Carried out at According to the Age: 18 Age: 25 Partics and political
- North-West (23 seals) may be trans- national level (a number of prefer- Condition: must be Condition: must groups which won at
- North-East (16 seats) ferred from quotient is estab- ential votes ob- registered on the meet the eligibility least 1 seat in the Euro-
- Centre (17 seals) one constitu- lished determin- tained (the prefer- electoral roll 90 days criteria in the home pean Parliament at the
- South (21 seats) ency to ing how many ential vote is sub- before the elections Member State previous election may
- Islands (10 seats) another) votes are needed ject 1o quotas set submit lists of candi-
to win a seat) for each constitu- dates
ency) Individual nominations
if endorsed by at least
3000 signatures
(l) The system for allocating seats used in Ireland is a variant of the "Droop Quota’. To be elected, candidates must obtain a pre-established number of votes (quota) obtained by dividing the total number

of valid votes by the number of seats + | and adding | to the result of that division ([votes+(seats+1)]+1). Vacant seats are filled by candidates on the various lists who obtain a number of votes higher
than the quota, in accordance with the preferences expressed by voters (decimal places are not taken into account)
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constituencies - South,
West, North and East - are
brought together to form a
single constitu-ency for
clections to the European
Parliameil)

number of prefer-
ential votes ob-
tained

Conditions: must be
resident in Finland for
more than | year
tefore the election,
and apply to vote

for entitlement to
vole

No-one placed
under supervision or
on active mili-tary
service may stand

No. Constituency Voting Preferential Distribution Allocation Entitiement to vote Eligibility lor Nomination of
of boundaries method voting of seats of scats election candidates
seats
LUXEMBOURG 6 Single national constitu- Proportional Yes D'Hondt method According to the Age: 18 Age: 2] Lists must be submit-ted:
uency Voting is Vote-splitling is number of prefer- Conditions: must be Other condilions - by 250 volers or
compulsory permitted ential votes ob- resident in Luxem- same as for entille- - by a Member of the
Each voter tained bourg and be regis- ment to vole European Parliament or
has 6 votes tered on the elecloral - by a Luxembourg MP
roll
NETHERLANDS 31 Single national constitu- Proportional Yes D'Hondt method According to the Age: 18 Age: 18 Candidates nominated
ency al national level number of prefer- Condition: must be Other conditions by political parties
ential votes ob- entzred on the same as for entitle- Lists can include up to
tained population register ment to vote 40 names
Deposit of F1 18 000
required for parties not
represented in the Euro-
pean Parliament
AUSTRIA 21 Single Federal (national) Proportional Yes D'Hondt method According to the Age: 18 Age: 19 Nominations submitted
conslituency Lists obtaining number of prefer- Condition: must be Same conditions as by political parties
fewer than 4% of | ential votes ob- resident in Austria for entitlement to endorsed by:
votes cast do not tained and registered on an vole - 5 Austrian MPs or
qualify Candidates must elecioral roll -2 MEPs or
have gained at - 2600 signatures
least 7% of the
total votes cast for
their party
PORTUGAL 25 Single national constitu- Proportional No (voting for | D'Hondt method According 1o the Age: |8 Same conditions as Lists submitted 10 the
ency a listonly) order in which Condition: musl be for entitlement to Constitutional Court
names appear on resident in Portugal vote Number of names on
the lists and registered on the lists must as equal to the
electoral roll number of MEPs to be
elecled
FINLAND 16 Single constituency (the 4 | Proportional Yes D'Hondt method According to the Age: 18 Same conditions as | Nominations submilted

at either constituency or
national level

Must be submitted:

- by a political party or
- by a voters’ association
of at least ' (N0 voters
(putting up candidates in
a consti-tuency)

DOC_EN\RR\354\354956

-26-

PE 224.331/fin.




(transfer of pre-
ferences decides
Ist, 2nd & 3rd
seats)

No. Constituency Voting Preferential Distribution Allocation Entitlement to vole Eligibility for Nomination of
of boundaries method voting of seats of seats election candidates
seals
SWEDEN 22 Single national constitu- Proportional Yes Modified St According to the Age: 18 Same conditions as Parties and candidates
ency Lagué method number of prefer- Condition: must for entitlement to are not obliged to collect
Parties obtaining ential votes ob- notify the tax vole a given number of
fewer than 4% of lained authorities, who keep signatures for their
votes cast Candidates fail- the population register nomination
nationaliy do not ing 1o obtain at Nominations submitted
qualify least 5% of the to the central authority
total number of
voles cast for their
party do not
qualify
UNITED KINGDOM 87 Divided into constitu- England, See 'Allo- See 'Allocation of | England, Scot- Age: 18 Age: 21 Candidates need not be
encies: Scotland & cation of seats' land & Wales: Condition: must be Same conditions as nominated by a politi-cal
- 71 seats in England Wales: major- seats' seats won by can- resident in UK for entitlement to party
- 8 seats in Scotland ity vote didates with the vole Nominations in consti-
- 5 seats in Wales Northern Ire- greatest number of tuencies must be en-
- 3 seats in Northemn land: single voles dorsed by 30 voters
treland transferable Northem [reland:
vote (sec 'lre- according to the
land") number of prefer-
ential votes
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Summary of methods for distributing seats
In a system of proportional representation

In a system of proportional representation therc are many different ways of distributing seats, and a
presentation of the distribution mechanisms is therefore necessary. There a-e two main methods,
namely the electaral quotient method and the method of divisors(').

I. The electoral quotient is the most commonly used method. It is obtained by dividing the number
of votes cast by the number of seais to be filled in each constituency. After voting has taken place,
each list will receive as many seats as the number of electoral quotients it has obtained. There is also
the adjusted quonent method, known as the Hagenbach-Bischoff system. In this system, the number
of voters is divided by the number of seats to be filled, plus one, with the operation being repeated
until all the seats have been distributed.

Under the uniform number system, a law lays down in advance, for the whole country, the number
of votes needed for a list to secure a seat. Each list will be entitled to as many seats as the multiple
of that number - known as the uniform number - contained in the total votes that it has obtained.

The national quotient is calculated by dividing the total number of votes cast in all of a country's
constituencies by the total number of seats to be distributed. It cannot be determined, however, until
the definitive election results are available.

The use of these methods, however, produces what are known as remainders, in other words unused
votes and unfilled seats. There is then a choice between one of the two systems which enable these
remainders to be used and the seats left vacant by the first distribution operations to be filled: integral
proportional representation and approximate proportional representation.

Integral proportional representation brings together the remainders of each of the political
groupings which presented lists and allocates as many additional seats as the multiple of the uniform
number contained in the total of each grouping's remainders (the wniform number or national
quotient methods referred to above are used). This procedure is rarely used.

Approximate proportional representation has two ways of distributing remainders: to the largesr
remainder or to the largest average.

A. The method of the largest remainder favours small political groupings, and consists in allocating
the remaining seats to be filled to the lists with the largest number of unused seats. In each
constituency, the remaining seats will be allocated to each list according to the decreasing number
of votes unused after the first distribution. Small political parties which have failed 1o achieve the
electoral quotient will thus benefit from this method.

(" It will be seen, on reading these details, that while the methods presented may use different
calculation processes, they sometimes produce the same results. For example, the electoral
quotient method with the distribution of remainders to the largest average produces identical
results to those obtained by the d'Hondt method.
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B. The method of the largest average favours large political groupings. The procedure entails
allocating a notional seat to each list, and the number of votes obtained by each list is divided by the
number of seats that they obtained, plus one.

[I. Another system is the method of divisers, which aims to divide the number of votes gained by
parties in the constituency by a series of continuous numbers (series of divisors). The seats are
allocated according to the size of the quotients obtained.

The d'Hondt method is an example of the method of divisors (it is based on the series of divisors
1,2, 3, 4, etc., until the seats to be filled have all been distributed. It was in 1882 that Victor d'Hondt,
a professor of law at the University of Ghent, presented a system for allocating seats to different
political groups in Belgium, thus permitting proportional representation. The method had a great
future ahead of it, because many Member States of the European Union now use it, in both national
and European elections, to distribute seats among the different lists/candidates standing.
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B4-0723/96

Resolution on the uniform electoral procedure for the election of Members of the European
Parliament

The European Parliament,

- having regard to its resolution of 10 March 1993 (A3-0381/92) on the draft uniform electoral
procedure for the election of Members of the European Parliament,

A. regretting that, three years on, the Council has still not adopted the slightest measure
following up that resolution,

B. recalling that, as it possesses the right of initiative in this area, the European Parliament has
an obligation to take all necessary initiatives until a uniform electoral procedure is established,

1. Requests the Council's cooperation to enable a uniform electoral procedure to be adopted in
good time for it to be implemented, without fail, for the 1999 European elections;

2. instructs its President to maintain all appropriate contacts with the Council and the Member
States to ensure the adoption of its draft;

3. Instructs its committee responsible, if necessary following the contacts with the Council, to

p-epare a new draft uniform electoral procedure that could achieve the necessary consensus
and be applied for the 1999 European elections.
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Council

DECISION
(76/78T:CSCL EEC. Euratom)

T Corxen

Coarnsen of the represeniatives of the Member Sstes amd acthimg amuani-
muusjy.

Havixa regand 1o Article 2100 of the Treaty establishing the European
Cuoal and Steel Community,

HAVING regard to Article 138(3) of the Treaty establishing the European
Economic Community.

HAVING regard 1o Article T08() ol the Treaty exstablishing the European
Atomic Energy Communily,

HAVING regard 1o the proposil from the European Parliiunent,
£ ! I

INTENDING 1o give elfect to the conclusions ol the Earopean Council in
Rome on | ind 2 December 1975, that the clection of the European Parlia-
ment should be held on a sinple date within the period May/June 1978,

HAS Lab powN the provisions smnexed 1o this Decision which it recom-
mends to the Member Siates Tor adoption in accondiinee with their respec-
live comstitational requirements.

hity]
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Thes Devision and the provisions anneved hereto slaldl by published i the

Otpis wal Jowrnal of the European Communities,

The Member States shall nofify the Seeretars -General of the Council of the
European Contmumities without delay of the completion of the procedures
necessary in aceordance with their respective canstitutional reguirements
for the adoption ol the provisions annexed to this Decision.

This Decision shall enter into foree vn e day of its publication in the
Oliciad Jowrnal of the Ewropean Compunities.

Done at Boossels on ahe iwentieth das o Seprember i the vesr one tho-
) ! .
sand e hondied amd sesents -ix,

Fac the Council of the Europein Comimuniries

The President

M. vaN pER STOmRL

Le mimistre des Affaires érmgeres du rovaume de Belgiyue
De Minster van Buitenfandse Zaken van het Koninkrigk Belaié

1. vaN Fseasng

Kongernget Danmarks udenrizsohonomiminister

fvar Nowsivakrn

N0

Der Bundesminister des Auswiintigen der Bundesrepublik Deutsehlind

Hans-Dietrich GENSCHER

Le ministre des Altwires Cirmgdres de Ta République frangaise

lLouis B GUIRINGAUD

The Minister for Foreign Aflairs of Treland
Aice Gndthai Eachtracha na hlzircann

Gueardid NMac Graranr

I winisro degh AtTart esternt dethy Repubblica atiang

Arnaldo For1ANI

Membre du gouvernement du grand-duchd de Luxembourg

Jean Hanvius

De Staatssecretaris van Buitenlandse Ziheo van het Konikrijh der Neder-
linden

L. ). BRINKHORST

The Sceretary of State Tor Foreign and Commonwealth Allars ol the
United Kingdom ol Grear Britain and Nosthero frelund

A. CROSLAND



ACT

conceming the clection of the representatives of the
European Parliament by direct universal suffrage

Article |
The represemtatives in the European Parliament of the peoples of the States
brought together in the Community sliall be elected by divectuniversal suf-
frage.
. Article 2*

The nuniber ol representatives clected i cach Member Ste shall be as
Tollows:

Belgiumv ... 25
Deomark ... ... L 16
Germany . ... ..o 99
Greece ... 25
Spain ... 64
France ............. ... . ... .. 87
Ireland .. ... .. ... ... 15
haly .. 87
Luxembourg ... L 0
Netherlands .. ... .. . . ... 3
AUNMPID ... 21
Porugal ... 25
Filand ... oo 16
Sweden ... 22
United Kingdom ... L. 87

* Al as replaced by Amcle THATINSWE fathe sersiont resaliing hnim Articte S of AD AA
ANVINISW,

813
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Arnele 3

Representatives statll be elected Tor a term of five years., :

Article 6

The office of representative m the Furopean Parliament shall be in-

compatible with thay of:

~

This Tive-year period shall bewin at the apemng of the [irst session
Tollowing eucl cicetion,

Iomay be extemded or comled possuant o the
Asncle b2y

second subpirg

Lo The term ol office of each representative shall hegin and end at the
sHne time as e period reterred oin paragraph 2,

Arncle 4

| Representmives shalt vote onan imdividual and person basis, They

st not he bownd by any mstrachons and shill not reccive o binding man-
Jate,

~

Represeatatives shiall enjoy the privileces and immunities applicable
fo Members ol the European Parlimient by virtue of the Protocol on the
privileges and iminunities ot the European Communities annexed 1o the
Treaty establishing a Single Council and o Single Commission of the Cu-
ropein Canununitics.

Areicle S

e T T re eI ¢ o H . !
vhe office of representative inthe Eoropean Parliament shall be compat-
ible with membership oi the parliament of a NMember Siate,

R4 <

aph ol -

meniber ol the covernment ol i Member State,
Member ol the Connmission of the Earopean Conmuninies,

Judpe. Advocate-General or Registrar of the Count ol Justice ol the
European Conmmunities,

NMember of the Court of Avditors of the Earopean Communities,

member of the Consulitive Comnmittee of the Buropean Coal and Steel
Comnunity or memirer of the Economic and Social Commmitee of the

Faropean Econonie Conmunity and ol the Eoropean Atonsic Enerpy
Commugity.

member of committees or other bodies set up purswant (o the Treaties
eatublishing the European Coal and Sicel Community, the Curopean
Eeonomic Community and the Europeun Atomic Enerev Community
‘or the purpose of mumagiag the Communities” funds or carrving out
a pernuanent direet administrative task,

member ol the Board of Dircctors, Management Conunittee or staft of
the Luropean Investment Bank,

active officil or servant ol the instnutions of the Earopean Communi-
tes or ol the specialized bodies atisehed w ihem,

[whiss]
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20 Inmadibion, cach Member Stae mas. i the circomstances provided
lor i Arhcle 7200 Lay down rules at maonal level relatimg o ascompati-
bilny.

X Represeatatives in the Earopean Parliament to whom paragraphs |
and 2 become applicable in the course of the tive-vear period referred to
i Arnicle X shadl be repliaced inoacconbsnee with Amcle 12,

Vencle 7

| Pursuant 1o Ariele 2Tk of the Treany establohing the European
Contl and Steel Communiy, Article 138030 of the Treay establishing the
Fugopean Eeonomic Community and THSEY of the Treaty establishing the
Luropean Atomic Energy Community, the European Parliiment shall draw
up a proposal Tor a umlorm clectoral procedure.

‘

Pendime the ety i torge of o undorme elecioral provedhare and
sulyed o the wiher provasiens of this A the chedonal procedsne shall be
coverned i cach Member Ste by ats naional prosisions,

Article N

No one muy sote more than onee incany clection of representatives to the
Luropean Parliaiment,

Article ©

| Elecnons o the Earopean Parliament shall be held on the date lixed
by cach Member State: forall Member Seates this date shall Fall within the
same peresd stacnng onca Thursday mormange and ending on the Tollowing
Sundany

N6

2 The couting of votes may not begin intil adter the close of polling

in the Member State whose electors are the Tast o vote within the period
referred toan paragraph |

3. Ifa Member State adopts a double ballot system for clections to the
Curopean Parliament. the first ballot must take place during the period re-
Terred 1o in paragraph |

Article 10

I The Coundil. acting unanimousdy after consulting the European Par-
liament, shadl determine the period referred to in Article 9(1) for the fiest
clections.

2 Subseguent elections shall ke plice in the corresponding period in

the Tast yean of the Hive-yem peried reterred oom Aiticle

Should 1t prove mpossible 1o hold the elections in the Community during
thut period. the Council acting unanimously shall, after consulting the
European Parliament. determine another period which shall be not more
than one month betore or one month after the period fixed purswant ta the
preceding subparagraph.

3. Without prejudice 1o Article 22 of the Treaty establishing the Curo-
pean Coal and Steel Community, Article 139 of the Treaty establishing the
Europein Economic Community and Article 109 ol the Treaty establishing
the Furopean Atomic Energy Commuanity, the Evropean Parliament shall
meel. without reguiring 10 be convened. on the liest Tuesday afier expiry
of an interval of one month from the end of the period referred 1o in
Article Y1),

4. The pawers of the omgoine Furopean Pachament shall cease upon
the openmmge o the st sining ol the oes Boropean Patdiament

(@]
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Article 11

Pending the entry into Toree ol the uniforny electoral procedure referred to
m Article 71 the European Parliameat shall verify the eredentials of re-
presentatives. For this purpose it shall tike note of the resubts declared of -
Roalhy by the Member Staes and shalb rule onmy dispuies which oy
arise nut of the provisions ol this Act other than those arising out of the na-
tonal provisions to schich the Adt reders.

Vencde 12

Lo Pendimy the entry isto foree of the uniform clectoral procedure re-
ferred 1o in Article 7eb) and subject o the other provisions of this Act, cach
Member State shall Ly down appropriate procedures Tor filling any seat
wineh Talls vacant during the five-year term of ollice referred 1o in
Article X Hor the remainder ol than neriend,

20 Where asaat Falls vacant pursaant 1o nanonal provisions in foree in
a Nember Sue. the Jagter <shall inform the European Pardiment. wiich

shatdl take note of e fact,

In all other cases, the Turopean Parliament shall estabbish thig there is
vacaney and mburm the Member State thereol,

Article 13

Should it appeuar necessary 10 adopt measures o implement this Act, the
Council acting unanimousy on a proposd Trom the Curopean Parliament
alter consulting the Commission. shatd adopt such measures alter endeav-
vuring to reach agreement with the Earopean Parliimment in a conciliation
commitice comvivting of the Council and represcatatives ol the European
Parfiameat.

NIN

Articte 14

/‘\rliL."(“ 214 ;!nd (2) of the Treaty establishing the European Coual i
Steei Community, Article T3S and (2) of the Treaty establishing the Eu-
ropean Economic Community and Adicle 108(1) and (ol ihe frc;uy CN-
tablishing the European Alomic Enerey Community shall lapse on the d'liu
ol the sittine held i accondance with Article 10(3) by the first l"urnwl'ln
Zarkiamient clected purstant to s A, . e

Article 1S

This '\c.l i driwi ap in the Danish. Duch, English. French, German, trish
ad Tadian Bnguages. all the e being equally amthentie

Annexes T o 11 shal! form an ideeral pant of (his Act

A dcclurnllmn by the Guvermment of the Federal Republic of Germuny is
attached hereto, .

Article 16

The provisions o this Act shall enter into foree

on the Fiest dav ol the
! ! ' [}
month following hat durine .

! . Wl the Bt of the nobieations iclened o
inthe Decision iy reevived.,

S1Y



9S6rSENVSENTIWNA D0d

_Ev_

TY/1eevTT dd

Done @t Brussels on the twenticth day of September in the year one thou-
sand nine hundred imd sevemty-six.

R. vaN ELSLANDE

Ivar NORGAARD
Hans-Dictrich GENSCHER
Louis D GUIINGATD
Geardid Mac Graran
Arnabdn Forr ast

Jean Phanpes

I.. J. BRINKHORST

AL CrOSEAND
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ANNEX |

The Danish authorities may decide on the dates on which the election of
Members 1o the European Parliament shall take place in Greenland.

ANNEN 1]

The United Kingdom will apply the provisions ol this Act valy in respect
ol the United Kingdone,

ANNEN I

DECLARATION ON ARTICLE 13

As regards the procedure 1o be Tollowed by the Conciliation Comimittee, it
is agreed 1o hirve recourse to the provisions of patagriphs 5, 6 and 7 of the
procedure Taid down in the Jaint Declaration of the Luropean Parliament,
the Council and the Commission ol 4 March [975.¢ *¢

DECLARATION BY THE GOVERNMENT
OF THE FEDERAL REPUBLIC OIF GERMANY

The Government of the Federal Republic of Germany dectares that the Act
concerning the clectron of the Members of the LEuropean Parliament by
dircct universal suffrage shall cqually apply to Land Berlin.

) C R 224 s
T The Joam Declas

s pen on pp 870 876 00 s viduoee

In consideration ol the rights and responsibilities ol France, the United
Kingdom of Great Briin and Northern Trelid. o the United States of
America, the Berlin House ol Deputies will ¢lect representitises 1o those
seits within the quots o the Federal Republic ol Germany that Lall v fand

Berlin,

o3



HK/am Strasbourg, 19 February 1998
LEGAL OPINION
Subject: Uniform eiectoral procedure - single territorial constituency - compatibility with the
Treaty
Request for an opinion, dated 29 January 1998, from the Committee on Institutional
Affairs

o

W

By letter of 29 January 1998 the Committee on Institutional Affairs asked the Legal Service
to draw up an opinion on the compatibility with Article 137 of the EC Treaty of a proposal
providing for a certain percentage of Members of the European Parliament to be elected
within a single constituency comprising the territory of the European Union.

Background to the proposal

Where the various precedents regarding a uniform electoral procedure are concerned, the
Legal Service refers readers to the background set out in Mr Anastassopoulos' working
document of 14 January 1998(").

The modification of Article 137 by the draft Treaty of Amsterdam enables the European
Parliament to draw up a proposal for elections by direct universal suffrage in accordance with
a uniform procedure in all Member States or in accordance with principles common to all
Member States.

On 16 October 1997 the Committee on Institutional Affairs was authorized to draw up an
own-initiative report on the electoral procedure.

The committee's rapporteur, Mr Anastassopoulos, proposes to choose the second option in
the new Article 138 (Article 190 of the consolidated version of the Treaty) and to restrict
himself to drawing up a proposal for European elections which embodies principles common
to all Member States. Accordingly, this legal opinion must be based on the future version of
the Treaty.

Article 6 of the draft Act reads as follows:

"Twenty per cent of the total number of seats within the European Parliament shall be filled
by means of list-based proportional representation relating to a single consrituency
comprising the territory of the European Union Member States with effect from the
European elections to be held in 2009. The implementing provisions shall be adopted on a
proposal from the European Parliament by the Council acting unanimously, following
receipt of Parliament's assent before 1 January 2008.

9
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10.

11.

It is in respect of this proposal that the Committee on Institutional Affairs has sought the
opinion of the Legal Service.

The position in law
The first paragraph of Article 189 (currently Article 137) of the EC Treaty reads as follows:

'The European Parliament, which shall consist of representatives of the peoples of the States
brought together in the Community('), shall exercise the powers conferred upon it by this
Treaty.'

The above provision thus includes two elements: first, the statement that the Members of the
European Parliament represent the peoples of the States brought together in the Community
and, secondly, the reference to the powers conferred upon it.

Consequently, according to the legal literature Parliament does not represent a hypothetical
European people, but has the task of representing the peoples of the Member States of the
Community(®). 'This clarification is useful, because it makes it possible to dismiss three
demands which are sometimes made: the first entails the aim of organizing ... the possibility
of pluri-national constituencies ...'C).

Following the entry into force of the Treaty of Amsterdam, that statement will be confirmed
not only by the new wording of Article 190(1)(*), but above all by the insertion of a new
second subparagraph into Article 190(2), which reads as follows:

'in the event of amendments to this paragraph, the number of representatives elected in each
Member State must ensure appropriate representation of the peoples of the States brought
together in the Community.' )

It must therefore be concluded that there is a definite link between the framework represented
by each Member State and the representation of its people in the European Parliament.

The statement made here is, moreover, borne out by what happened at the Maastricht
intergovernmental conference. A proposal tabled by the German delegation, which sought to
modify Article 137 of the EC Treaty by deleting the reference to the Member States, stating

@
)

@)

Our underlining

Haag/Bieber in: Groeben/Thiesing/Ehlermann, Kommentar zum EU-EG-Vertrag, 5th ed.,
Baden-Baden 1997, Article 137, first paragraph et seq.

Article 137, second paragraph; see V. Constantinesco in: Constantinesco/
Jaqué/Kovar/Simon, Treaty establishing the EEC, commentary, Paris 1992, Article 137,
second paragraph

The paragraph reads as follows:

'I. The representatives in the European Parliament of the peoples of the States brought
together in the Community shall be elected by direct universal suffrage.’
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12.

14.

15.

16.

instead that the European Parliament 'shall consist of representatives of the citizens of the
Union', was not accepted(*).

This being the case, the link between the representative in the European Parliament and the
State in which the right to vote is exercised, in relation to the rights of Union citizens to move
and reside freely within the territory of the Union, has changed somewhat following the
introduction of Article 8b(2) (future Article 19) of the Maastricht Treaty, pursuant to which:

... every ciiizen of the Union residing in a Member State of which he is not a national shall
have the right to vote and to stand as a candidate in elections to the European Parliament
in the Member State in which he resides, under the same conditions as nationals of that
State. ...!

It follows from this that it is therefore possible for persons who are not nationals of their State
of residence to participate in the election of the representatives covered by the quota that
Article 138 of the EC Treaty allocates to that State. Furthermore, the representation of the
State concemed is no longer reserved exclusively for nationals of that State. This legal
situation is also the practical expression of a new clement enshrined in the Treaty by
Article 138a, which refers, in the context of political parties at European level, to the
formation of a European awareness and to the expression of the political will of the citizens
of the Union, without mentioning the peoples of the Member States.

It should be noted, however, that the 'exception’ to the link with the framework of States
stemming at present from Article 137 and, in future, from Articles 189 and 190 of the
EC Treaty is limited: where the right to vote is concemed, a citizen has a choice only between
the State of which he is a national and that in which he resides. In the present state of
Community law, it is therefore not possible for a voter to exercise his right to vote in any
Member State of his choice, if neither of the conditions linking him to that State (nationality
or residence) is fulfilled.

In any event, it will also be noted that the possibility in question has been created by a
provision in primary law, namely Article 86(2) of the EC Treaty.

While the Treaty itseif may undoubtedly create ‘exceptions’ applicable to its own provisions,
the same possibility does not exist for a Jower-ranking act.

As the existence of Articles 19 and 191 (currently Articles 8b and 138a) of the EC Treaty
shows, representation of the peoples of the Community which crosses State frontiers is
possible, and is not alien to the principles of the Treaty. To achieve this, however, a
modification of Articles 189 and 190 of the EC Treaty (Treaty of Amsterdam version) will
be needed, using the procedure provided for in Article N of the Treaty on European Union
(Article 48 of the new version of the Treaty on European Union).

71

L

)

Cf. Cloos/Reinisch/Vignes/Weyland, The Maastricht Treaty, Brussels 1993, p. 367
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Seen:

Conclusions

Given that the rapporteur of the Committee on Institutional Affairs proposes to choose the
second option in the new Article 138 (Article 190 of the consolidated version of the Treaty),
which will only become operational once the Treaty of Amsterdam has entered into force, this
legal opinion must be based on the future version of the Treaty.

The wording of the first paragraph of Article 189 (currently Article 137) of the EC Treaty and
its legislative history make it clear that Members of the European Parliament represent the
peoples of the States brought together in the Community.

The link between the representative in the European Parliament and the State in which the
right to vote is exercised, in relation to the rights of Union citizens to move and reside freely
within the territory of the Union, has changed somewhat following the introduction of
Articles 8b(2) and 138a (future Articles 19 and 191) of the Maastricht Treaty. The exception
to the link with the framework of States is limited, however; moreover, it has been created
by a provision of primary law. While the Treaty itself may create exceptions applicable to its
own provisions, the same possibility does not exist for a lower-ranking act, as will be the case
with the act to be proposed by Parliament pursuant to the future Article 190 of the
EC Treaty.

As the existence of Articles 19 and 191 (currently Articles 8b and 138a) of the EC Treaty
shows, representation of the peoples of the Community which crosses State frontiers is
possible, and is not alien to the principles of the Treaty. To achieve this, however, a
modification of Articles 189 and 190 of the EC Treaty (Treaty of Amsterdam version) will
be needed, using the procedure provided for in Article N of the Treaty on European Union
(Article 48 of the new version of the Treaty on European Union).

Ezio PERILLO Hans KRUCK

Gregorio GARZON CLARIANA
The Jurisconsult
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COUNCIL DIRECTIVE 93/109/EC
of 6 December 1993

laying down detailed arrangements for the exercise of the rigbt to vote ard stand
as a candidate in elections to the European Parliament for c¢itizens of the Urion
residing in a Member State of which they are not nationals

THE COUNCIL OF THE EUROPEAN UNION,

Having regard to the Treaty establishing the European
Cuommunity, and in particular Article 8b (2) thereof,

Having regard to the proposal from the Commission,

Having regard to the opinion of the European Par-
itament ('),

Whereas the Treary on European Union marks a new
stage in the process of creating an ever closer union
among the peoples of Europe ; whereas one of its iasks is
to organize, in a manner demonstrating consistency and
solidarity, relations between the peoples of the Member
States ; whereas its fundamental objectives include a
strengthening of the protection of the rights and interests
of the nationals of its Member States through the intro-
duction of a citizenship of the Union;

Whereas to that end Title Il of the Treaty on European
Union, amending the Treaty establishing the European
Economic Community, with a view to establishing the
European Community, introduces a citizenship of the
Union for all nationals of the Member States and confers
on such nationals on that basis 2 number of rights;

Whercas the right to vote and to stand as a candidate ia
elections to the European Parliament in the Member State
of residence, laid down in Article 8b (2) of the Treaty
estabhishing the European Community, is an instance of
the application of the principle of non-discrimination
between nationals and non-nationals and a corollary of
the right to move ang reside freely 2nshrined in Article 8a
of that Treaty,

Whereas Article 8b (2) of the EC Treaty is concerned only
with the possibility of exercising the right of vote and to
stand as a candidate in elections to the European Par-
liament, without prejudice to Article 138 (3) of the EC
Treaty, which provides for the establishment of a unitorm
procedure in all Member States for those elections;
whereas it essentially seeks to abolish rhie nationality

() O] No C 329, 6. 12. 1993,
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requirement which currently has to be satisfied in most
Member States in order to excrcise those rights

Whereas application of Article 8b (2) of the EC Treaty
does not presuppose harmonization of Member States’
clectoral systems ; whereas, moreover, to take account of
the principle of proportionality set out in the third para-
graph of Article 3b of the EC Treaty, the content of
Community legislation in this sphere must not go beyond
what is necessary to achieve the objective of Article 8b (2)
of the EC Treaty;

Whereas the purpose of Article 8b (2) of the EC Treaty is
to ensure that all citizens of the Union, whether or not
they are nationals of the Member State in which they
reside, can exercise in that State their right to vote and to
stand as a candidate in eiections to the European Par-
liament under the same conditions; whereas the condi-
tions applying to non-nationals, including those relating
to period and proof of residence, should therefore be
identical to those, if any, applying to nationals of the
Member State concerned;

Whereas Article 8b {2) of the EC Treaty provides for the
right to vote and to stand as a candidate in elections to
the European Parliament in the Member State of resi-
dence, without, nevertheless, substituting it for the right
to vote and to stand as a candidate in the Member State of
which the citizen is a national ; whereas the freedom of
citizens of the Union to choose the Member State in
which to take part in European elections must be
respected, while taking care to ensure that this freedom 1s
not abused by people voting or standing as a candidate in
more than one country;

Whereas any derogation from the general rules of this
Directive must be warranted, pursuant to Article 8b (2) of
the EC Treaty, by problems specific to 2 Member State ;
whereas any derogation must, by its very nature, be
subject to review ;

Whereas such specific problems may arise in 2 Member
State in which the proportion of citizens of the Union of
voting age, who reside in it but are not nationals of it, is
very significantly above average ; whereas derogations are
warranted where such citizens form rmore than 20 % of
the total electorate ; whereas such derogations must be
based on the criterion of period of residence;
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Whereas citizenship of the Union is intended to enable
citizens of the Union to integrate better in their host
country and that in this context, it is in accordance with
the intentions of the authors of the Treary to avoid any
polarization between lists of national and non-national
candidates ;

Whereas this risk of polarization concerns in particular 2
Mcmber State in which the proportion of non-national
citizens of the Union of voting age exceeds 20 % of the
total number of citizens of the Union of voting age who
reside there and that, therefore, it is important that this
Member State may lay down, in compliance with
Article 8b of the Treaty, specific provisions concerning
the composition of lists of candidates;

Whercas account must be taken of the fact that in certain
Mcmber States residents who are nationals of other
Member States have the right to vote in elections to the
national parliament and certain provisions of this Direc-
tive may consequently be dispensed with in those
Member States,

HAS ADOPTED THIS DIRECTIVE:

CHAPTER 1
GENERAL PROVISIONS

Article 1

[. This Directive lays down the detailed arrangements
whereby citizens of the Union residing in a Member State
of which they are not nationals may exercise the right to
vote and to stand as a candidate there in elections to the
European Parhament.

2. Nothing in this Directive shall affect each Member
State’s provisions concerning the right to vote or to stand
as a2 candidate of its nationals who reside outside its clec-
toral territory.

Article 2

For the purposes of this Directive :

I. ‘elections to the European Parliament’ means elections
by direct universal suffrage to the European Parliament
of representatives in accordance with the Act of
20 September 1976 () ;

2. ‘electoral territory’ means the territory of a Member
State in which, in accordance with the above Act and,
within that framework, in accordance with the “elec-
toral law of that Member State, members of the Euro-
pean Parliament are elected by the people of that
Member State

() OJ No L 278, 8. 10. 1976, p. 5.

DOC_EN\RR\354\354956

3. ‘Member State of résidence’ means a Member State in
which a citizen of the Union resides but of which he is
not a national ;

4, ‘home Member State’ means the Member State of
which a citizen of the Union 1s a national;

. ‘Community voter means any citizen of the Union
who is entitled to vote in elections to the European
Parliament in his Member State of residence in ac-
cordance with this Directive ;

[94]

6. '‘Community nadonal entitled to stand as a candidate’
means any citizen of the Union who has the right to
stand as a candidate n elections to the European Par-
ltament in his Member State of residence in accor-
dance with this Directive ;

7. ‘electoral roll’ means the official register of all voters
entitled to vote in a given constituency or locality,
drawn up and kept up to date by the competent
authority under the electoral law of the Member State
of residence, or the population register if it indicates
eligibility to vote;

8. ‘reference date’ means the day or the days on which
citizens of the Union must satisfy, under the law of the
Member State of residence, the requirements for voting
or for standing as a candidate in that State;

9. ‘formal declaration’ means a declaration by the person
concerned, inaccuracy in which makes that person
liable to penalties, in accordance with the national law
applicable.

Article 3

Any person who, on the refercnce date:

(a) is a citizen of the Union within the meaning of the
second subparagraph of Article 8 (1) of the Treaty;

(b) 1s not a national of the Member State of residence, but
satisfies the same conditions in respect of the right to
vote and to stand as a candidate as that State imposes
by law on its own nationals,

shall have the right to vote and to stand as a candidate in
elections to the European Parliament in the Member State
of residence unless deprived of those rights pursuant to
Articles 6 and 7.

Where, in order to stand as a candidate, nationals of the
Member State of residence must have been nationals for a
certain minimum period, citizens of the Union shall be
deemed to have met this condition when they have been
nationals of a Member State for the same period.

Article 4

1. Community voters shall exercise their right to vote
either in the Member State of residence or in their home
Member State. No person may vote more than once at the
same election.

2. No person may stand as a candidate in more than
one Member State at the same election.
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Artrele §

If, in order to vote or to stand as candidates, nationals of
the Mcmber State or residence must have spent a certain
minimum period as a resident in the electoral territory of
that State, Communiry voters and Community nationals
entitled to stand as candidates shall be decmed to have
fulfilted that condition where they have resided for an
equivalent peniod in other Member States. This provision
shall apply without prejudice to any specific conditions as
to length of residence 1n a given constituency or localiry.

Article 6

! Any citizen of the Union who resides in a Member
State of which he 1s not a national and who, through an
individual crinunal law or civil law decision, has been
deprived of his rnight to stand as a candidate under either
the law of the Member State of residence or the law of his
home Member State, shall be precluded from exercising
that right in the Member State of residence in elections to
the European Parhiament.

2. An application from any citizen of the Union to
stand as a candidate in elections to the European Par-
Lhament in the Member State of residence shall” be
declared mmadmissible where that citizen 15 unable to
provide the acestation referred to in Article 10 (2).

crticle 7

1. The Member State of residence may check whether
the citizens of the Union who have expressed a desire to
excreise their night to vote there have not been deprived
of that right in the home Member State through an indi-
vidual civit law or criminal law decision.

2. For the purposes of paragraph 1 of this Arucle, the
Member State of residence may notify the home Member
State of the declaration referred to in Article 9 (2). To ihat
end, the relevant and normaily avatlable information from
the home Member State shall be provided in good time
and in an appropriate manner; such information may
only inciady details which are strictly necessary for the
implementation of this Article and may only be used for
that purpose. If the information provided invalidates the
content of the declaration, the Member State of residence
shall take the appropriate steps to prevent the person
concerned from voting.

-

3. The home Member State may, in good nime and in
an appropriate manner, submit to the Member State of
resideace any information necessary for the implementa-
tion of this Arucle.

Article 8

1. A Community votcr exercises his right to voue in the
iMember State of residence if he has expressed the wish to
do so.

2. i woling is compulsory in the Member State of resi-
dence, Community voters who have expressed the wish to
do so shall be obliged to vote.

POC_EN\RR\354\354956

CHAPTLER 11

EXERCISE OF THE RIGHT TO VOTE AND THE RIGHT
TO STAND AS A CANDIDATE

Arircde 9

1. Member States shall take the necessary measure- to
enable a Community voter who has cxpressed the wish
for such to be cntered on the electoral roll sufficiently in
advance of polling day.

2. In order to have his name entered on the electoral
roll, a Community voter shall produce the same docu-
nments as a voter who is a national. He shall also produce
a formal declaration stating:

(a) his nationality and his address in the electoral territory
of the Member State of residence;

{(b) where applicable, the localiry or constituency in his
home Member State on the electoral roll of which his
aame was last entered, and

(c) that he will exercise his right to vote in the Member
State of residence only.

3. The Member State of residence may also require a
Communuty voter to:

(a) state in his declaration under paragraph 2 that he hay
not been deprived of the right to vote in his herme
Member State ;

(b) produce a valid identity document, and

(c) indicate the date from which he has been resident in
that State or in another Member State.

<. Community voters who have been entered on ihs
electoral roll shall rematn thercon, under the same condi-
tions as voters who are nationals, until such time as they
request to be remioved or until such time as they are
removed automatically because they no Jonger satisfy the
requirements for exercising the right to vote.

Article 10

1.  When he submits his application to stand 25 2
candidate, a Community national shall produce the same
supporting documents as a candidate who is a national.
He shall also produce a formal declaration stating:

(a) his nationality and his address in the electroal rerritory
of the Member State of residence
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{b) that he is not standing as a candidate for election to
the European Parliament in any other Member State,
and

(c) where applicable, the locality or constituency in his
home Member State on the electoral roll of which his
name was last entered.

3. When he submits lus application to stand as a
candidate a Community national must aiso produce an
attestation from the competent administrative authorities
of his home Member State certifying that he has not been
deprived of the nght to stand as a candidate in that
Member State or that no such disqualification is known to
those authorities.

3. The Member State of residence may also require a
Community national entitled to stand as a candidate to
produce a valid identity document. It may also require
him to indicate the date from which he has been a
national of a Member State.

Article 11

1. The Member State of residence shall inform the
person concerned of the action taken on his application
for entry on the electoral rolt or of the decision concer-
ning the admissibility of his application to stand as a
candidate.

2. Should a person be refused entry on the electoral
roll or his application to stand as a candidate be rejected,
the person concerned shall be entitled to legal remedies
on the same terms as the legistation of the Member State
of residence prescribes for voters and persons enttled to
stand as candidates who are its nationals.

Article 12

The Member State of residence shall inform Community
voters and Community nationals entitled to stand as
candidates in good time and in an appropriate manner of
the conditions and detailed arrangements for the exercise
of the right to vote and to stand as a candidate in elec-
tions in that State.

Article 13

Menmber States shall exchange the information required
for the implementation of Article 4. To that end, the
Member State of residence shall, on the basis of the
formal declaration referred to in Articles 9 and 10, supply
the home Menmber State, sufficiently in advance of polling
dav, with information on the [latter State’s nationals
entered on clectroal rolls or standing as candidates. The
home Member State shall, in accordance with its national
legistation, take appropriate measures to easure that its
nationals do not vote more than once or stand as candi-
dates in more than one Member State.

CHAPTER 1H
DEROGATIONS AND TRANSITIONAL PROVISIONS

Article 14

1. If on I January 1993, in a given Member State, the
proportion of citizens of the Union of voting age who

DOC_EN\RR\354\354956

reside in it but are not nationals of it exceeds 20 % of the
total number of citizens of the Union residing there who
are of voting age, that Member State may, by way of dero-
gation from Acticles 3, 9 and 10:

(a) restrict the right to vote to Community voters who
have resided in that Member State for a minimum
period, which mayv not exceed five years;

(b) restrict the right to stand as a candidate to Commu-
mitv nationals entitled to stand as candidates who have
resided in that Member State for a mimmum period,
which may not exceed 10 years.

These provisions are without prejudice to appropriate
measures which this Member State may take with regard
to the composition ot lists of candidates and which are
intended in particular to ¢ncourage the integration of
non-national citizens of the Union.

However, Community voters and Community nationals
entitled to stand as candidates who, owing to the fact that
they have taken up residence outside their home Member
State or by reason of the duration of such residence, do
not have the night to vote or to stand as candidates in that
home State shall not be subject to the conditions as 1o
length of residence set out above.

2. Where, on 1 February 1994, the laws of a Member
State prescribe that the nationals of another Member State
who reside there have the night to vote for the national
parliament of that State and, for that purpose, may be
entered on the electoral roll of that State under exactly
the same conditions as national voters, the first Member
State may, by wav of derogation from this Directive,
refrain from applying Articles 6 to 13 in respect of such’
nationals.

3. By 31 December 1997 and thereafter 18 months
prior to each clection to the European Parliament, the
Comnussion shall submit to the European Parliament and
to the Council a report in which it shall check whether
the grant to the Member States concerned of a derogation
pursuant to Article 8b (2) of the EC Treaty 1s sull

warranted and shall propose that any necessary adjust-

ments be made.

Member States which invoke derogations under paragraph
1 shall furnish the Commission with all the necessary
background information.

Arveiele 75

For the fourth direct elections to the European Par-
liament, the following special provisions shall apply :

(a) citizens of the Union who, on 15 February 1994,
already have the right to vote 1n the Member State of
residence and whose names appear on the electoral
roll in the Member State of residence shall not be
subject to the formalities laid down in Article 9

{(b) Member States in which the electoral rolls have been
finalized before 15 February 1994 shall take the steps
nccessary to enable Community voters who wish to
excrcise their right to vote there to enter names on
the electoral roll sufficiently in advance of polling
day ;
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{c) Mernber States which do not draw up specific electoral
rolls but indicate eligibility to vote in the population
register and where voting is not compulsory may also
apply this system to Community voters who appear
on that register and who, having been informed irdi-
vidually of their rights, have not expressed a wish to
exercise their right to vote in their home Member
State. They shall forward to the home iMember State
the document showing the intention expressed by
those voters 10 vote in the Member State of residence ;

(< Member States in which the internal procedure for the
nomination of candidates for political parties and
groups is governed by law may provide that any such
procedures which, in accordance with that law, were
opened beforc 1 February 1994 and the decisions
taken within that framework shall remain valid.

CHAPTER 1V
FINAL PROVISIONS

Article 16

The Commission shall submit a report to the European
Parliament and the Councit by 31 December 1995 on the
application of this Directive to the june 1994 elections to
the European Parliament. On the basis of the said report
the Council, acting unanimously on a proposal from the
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Commission and after ~onsulung the European Par-
fiament, ma; adopt provisions amending this Directive.

Article 17

Member States shall adopt the laws, regulations and ad-
ministrative  provisions necessany to comply with this
Directive no later than 1 February 1994 They shall forth-
with inform the Comnussion theccof.

When Member States adopt these measures, they shall
contain a reference to this Directive or shall be accom-
panied by such reference on the oceas‘on of their official
publication. The methods of making such rcference shall
be laid down by Member States.

Article 18

This Directive shall enter into force on the day of us
publication in the Official Journal of the Europcin
Communities.

Article 19
This Directive is addressed to the Member States.
Done at Brussels, 6 December 1993,

For the Conncil
The President
W' CLAES
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Case C-41/92

The Liberal Democrats
v
European Parliament

(Actions against Community institutions for failure to act — Act of the Parliament

— Uniform clectoral procedure — No need to give o decision)
Report for the FICaetngs e 1-3154
Opinion of Advocate General Darmon delicerad on 24 March 1993 . 1-316)
Order of the Court, 10 June T3 ettt eiees 1-3174

Summary of the Order

Actions against Community institations for Lailire o act — Pailure recnficd after the action bad
been brought — Application no longer hazing any sulyect-muatter — Noouced to give a decision

(EEC Treaty, Art. 175)

.Wh?n, in an action against a Community  has been brought but before delivery of the
nstiution for failure to act, the act whose judgment, the apphication will no |()n;,:cr have
Omission constitutes the subject-matter of  any subject-marter and there is conscquently
the dispute has been adopred after the action Ao aeed to give a deaision. '

[-3153

hES R

DOC_EN\RR\354\354956 -53- PE 224.331/fin.
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REPORT FOR THE HEARING
in Case C-41/92°

I — Legal background and facts

1. Article 138(3) of the EIZC Treaty, which
is identical to Artcle 21(3) of the ECSC
Treaty and Article 103(3) of the EAEC
Treaty, provides thae

“The European Parliament shall draw up
propasals for clections by direct universal
suftrage in accordance with a uniform pro-
cedure in al! Member Seates.”

2. Article 7(1) of the Act concerning the
election af the representatives of the Assem-
bly by direct universal suffrage, annesed
Councit Decision 7677877105, FAC, Vary
tom (O 1976 L 275 po 1), provides thac

‘Pursuant o Artcle 21(3) of the Treary
establishing the European Coal and Seecl
Community, Ardcle 138(3) of the Treatv
establishing the European Leonnmic Com-
munity and [Article] 198(3) of the Treay
establishing the Luropean Atomic Enerpy
Community, the Assembly shall draw up o
proposal for a unitorm clectoral procedure.”

3. On 10 March 1982, on the basis of the
report drawn up by Mr Seitdinger MEP, the
European Parliament adopted a reso'ution
on a dralt uniform electoral procedure for

"~ Lamuage of the case, Tuglide

I-3154

the clection of Members of the Eurapean
Parhiament (O) 1982 C 87, p. 61) whereby gy

"I. Subnuits this drafe Act [see out in the pre-
amble| to the Council;

2 dnvites the Council to adopr it wichoug

delay and o forward it to the Member Stages
so cthat they may adopt the provisions
needed for the elections o take plice in
1984 in accordance with their respective con-
sutunonal requirements.”’

4. On 9 March 1983, the Parliament vored
ona new resofution on the uniform clector)

procedure (Of 1983 C 96, p. 28 i owhich e

"I Deplores the fact that the Council has
so far been unable o adope the draft
Act for a uniform elecroral provedure

approved by the Europeas Parliament;

[

Calls on the Council immediarely 1o
take all possible steps to ensure thar che
next drrect elections are carricd our on
the havis of the draft approved by the

TINFRAL DENMOCKATS AR IAMENT

European Parllament and o adopr the
proposal of the European Parlament.”

5. During the legislative period 1984 0
1989, a new report was prepared b}' Mr
Bocklet MEP and adopred by the Political
AHairs Committee of the Parliament; in the
light of the minority support for the draft
submiteed in that report, it was referred back
to a special working group, which adopted a
draft proposal in faveur of preater vaifor-
mity; this proposal, however, was never put
before the plenary session of the Parliament.

6. The second paragraph of Article 14 of the
Dralt Treaty  establishing  the  European
Union (che Spinelli proposal), adopted by
resolution of the Parliament of 14 February
1984 (O 1984 C 77, p. 33) provides that an
orpanic haw shall Lay down a uniform elee-
mrnl prncnlurc.

7. Lo 1989 the Institutional  Alaies
Commirttee of the European Parlament was
given the task of drawing up a unilorm clec-
toral procedure. Karel De Guehe MEP was

new

appoinred Rapporteor.

8. The Liberal Democrats constitute  the
third Targest political party in the Uniteld
Kimgdom. The party bas legal persanaliy
winder the Laws of hoth Enghind aind Wales
andd of Scadand. Ttos ennded 1o sue s

own name and pay be sued

Despite receiving beoween 6 and 18%  of
votes in the European Elections, the Liberal
Democrais have never been represented in
the European Parliament because of 1he
majority (Rrst-past-the-pose) sysen in foree
in Grear Britun.

9. On 4 Octaber 1995, the Liberal Demo-
crats formaltv called on the Parhament 1o
comply, within rwo months, with its obliga-
tion umber Arncle 138(3) of the EEC Treaty
and the corresponding ardeles of the ECSC
and EALC Treaties, as well as Aruele 7 of
the 1976 Act. 1o draw up draft measures o
permic direct universal sutfrage according o
a uniform electoral procedure.

In dthat Call o Act, the Liberal Democrats
statedd thae

“The adoption of 2 version of the De Guehe
proposals, exphicit about the choice of pro-
portiomal representation as the unifarm pro-
cedure in all 12 Member Scates and calling
for the necessary legislaion o be imple-
mented tn tme for the 1994 elections, would
be regarded oas fulhlment of the Parlia-
ment's oblipadon under the Treaties and the
1976 At

(I1) ... the (1982) Seitlinger Report does nor,
alter Wl represent the propasal ealled for by
the Ureanes, the Parliament should soce this

explicile L

10, On 10 Octaber 1991, the Parhunent, va
the basis of the De Guehe |l\'\n)r(, mlnpu‘d R
resolunion on the Furopean Parliament’s
poidelines bor che deafe uniform elecronl
procedure (O 1991 2280, po 141), in which

"

" Reaffiny that the main prierity would

¢, harmoaoi-
zation of commen cnieria for the electara!
procedure, starting with the issues on which
there 1 a possibilite of concensus;

be to achieve, as soon 25 possib
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2. Has adopted the followiny guidelines:

(1) Voting systeny:

The distribution of seats shall be determined
in accordance with a system of proportional
representation ...".

11. The Treaty on European Union pro-
poses 1o retain the text of the fArst subpara-
graph of Article 138(3) of the EEC Treaty in
its present form and to supplement the sec-
ond subparagraph as follows:

“The Council shall, acting unanimously, after
obtaiming the assent of the Enropean Parlia-
ment, which shall act by a onjority of s
component members, v down the appropn-
ate provisions, which it shall recommend w
Member States for adoption in accardance
with their respective constitutional require-
ments.’

12. In reply to Question No H-0010/91
from Mr Raffarin MED (Debates of the
European Parliament No 3-398 of January
1991) concerning the procedure for clection
to the European Parliament, the Council
declared that up to that time no proposal had
been submitted to it by the Parliament.

In reply to Written Question No 2358/31 of
22 QOctober 1991 by Mr David Martin MEP
on the same subjeet, the Council replied that
the President of the Council had informed
the President of the European Parliament in

' P

1983 chat it had not been possible o achieve
the necessary unanimity on the drate Act
adopted by the Parliament in 1982 The
Council inferred that the draft was out-of-
date from the face chat the Parlament's
Palineal Affairs Committee took the matcer
up once again and prepared the Bockle
Report in February 1985, The Couneil
accordingly did not consider any propusal o
have been submitted to it

Il — Written procedure and forms of order
sought by the parties .

I. The apphication by the Liberal Democrats
for a declaration of failure to act was
received at the Court Registry an [+ Febru-
ary 1991

3. The Liberal Democrats claim that the
Court should:

— declare that the European Parlivment has
faled o fulfl its obligations  under
Article 138(3) of the EEC Treary and
Article 7(1) of the ‘Act concerning che
clection of the representatives ol the
Eurapean Parliament by direct umversal
suffrage” annexed to Coaunail Decision

76/787/E.CSC, EEC, Euratony

— take such further action as the Court may
in its wisdom deem appropeiate: and

— order the European Parliament to pay the

Custs.

3. By a Jocument received at the Court Reg-

istry on 16 Apnil 1992, the European Parha-

ment raised an objection of inadmissibility
.

TIRTRAL DIEMON RAIS « PARSIAMI N

under Article 21(1) of the Rules of Pro-

cedure of the Court of Justice, in which «
contended that the Court should:

— dectare the application inadmissible;

— order the applicant to pay the costs.

[T — DPleas in law and arguments of the
partics

The Eurvpean Parlioment has  submiteed
three pleas of inadmissibitiey: (i) that i has
satished its obhigatons and/or dehned s
position; (1) that the act requested by the
applicant has na legal effeer; () that the
applicant is unable to establish focus standi.

The aetion taken and/or the position defored
by the Parluonent

I. The  Pwrlament submits that  the
1982 proposals were never withdrawn and
that they remain before the Council. The
new version of Article 133(3) of the EEC
Treaty provided for in the “Treaty on Euro-
pean Union does not amply - that the
1982 proposals are non-existent or that they
have no legal effect.

The Parliament also poines out that it took a
position, following the Call o Act of
4 October 1991, by adopting the resolution
of 10 October 1991 contining signiheant
interim proposals. Although the Treaves do
not impase any obligation on it in thae
repard, it did propose a system of propor-
tonal representation, following a request
from the applicant.

2. The applicanr Brst of all points out that

the question whedher the Parliament did or
did nor ace is a substantive issue and does
not relate to the adnussibilicy of the applica-
tion,

Wharever might be the case, the Parliament
cannot argue that ic carried out its duty to
act, in view of the fact that the 1982 propos-
als had tablen into desuetude. The applicant
relers in that regard o the positions taken by
the Parlioment atter 1982, the Counal's
replies to parliamentary questions and to the
new text envisaged tor Article 138(3) of the
FEC Treaty, In addition, the applicant also
indicared in ity Call o Act that if the
1982 proposabs continued to have legal cfect,
the Parliament should seate dhis explicidy so
that the Council could be properly seized of
its responsibibines.

The resolution of 10 October 1991 did not
comstinnte @ dehmidion of position but rather
meeely Lid down puidelines for a defininive
proposal. The Parliiment has failed w indi-
cate whether amd in what manner it intended
to put an el o the infringemenc of the
Teeaty and has failed to give positive aml
uncquivecal notice of its intention to act ar
nnt to .

The leval effect of the act requested

L The  Parbioment argues that - Articles
173 and 175 are the two sides of the same
method of recourse and that, just as in the
case ol measures capable of forming the
subject-matter of an application for annul-
ment, those the absence of adoption of
which is eriticized must produce legal cffects
vn-a-vn third parties. The proposals of the
Parbament have merely a preliminary char-
ater o comparison with the provisions

which the Council is required to adope and

' Yo
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which alone can have |l';.\l cltevrs s s
the apphicant. The Parliamiene pamis our
that, 1a the area of compention, the Court
Iuas accepted thar measures which are purele
preparacory in charscrer camnot as such be
the subject of an appheatiog for o dechinaton
thar KI\C)' are voud (Case K381 B v Conr-
mission [1981] ECR 2639).

The applicant cannor argoe thar the propos
als provided tor e Avacle 138(3) can have
lepal effeets on the relanons beoween the
Council and the Curopoan Parhament such
reasaning would be valill only in the context
of praceedings between che Counctl and the
Parliament. A pohucal party is not a privi-
feed applicant.

2. The applicant rephes thacan unhwful ace
ﬂlit\p(t(l l.‘- [h(.' f‘.\l'll.l”\k'l\‘ ”l‘\ ljk' Il\L' \U\"
i(‘k’( uf i JL‘!inn I.l\l' .llIllll’lll\'lll ||\ AL Ve,
it dnllows from the case law ol che Courg
(Case 22/70 Commuston v Comnctl CERTAY)
[1970) ECR 263; Case 302/87 Parliwment v
Comncil [1988] ECR 5n015; Case 377/87 Dar-
ament v Counctl [1985] LCR 4017) chac che
principle thar an act amemible w challenge
muast be one thar fas legal elteces s o be
interpreced broadly and thac the mere fact
that an applicanc could not have broughe an
action for annulment if the insunion had
adopted a proposal ddoes nor preclude an
action by the apphicant tor the hailure o
adopt the proposal.

The essential qaestion s whether dhie ace
requested has feysl effeces coapharer and no
whedier it bas lepal effecrs vo-i-srs vhe
apphicant, which is o marcer touching on the
fasrer's locus seaadi. N propoval by the Dar-
laosent under Arocde 13803 would have
clece om dhe relanions

MoK imporang

between the isarunnns,

CASF O

f oo stonds

U The Parluoment arguces dhae, acenrding 1o
A liceral dnterpresation of Aroele 173 (he
appheane mast demanserare thar the ¢
requested v addressed w i G ic coneends,
iy natso i the present case,

Fuen it is aceepred thae Arccles 173 and
123 are parallel, the apphicant would have 1o
extablish thae the ace requested, even i for-
mallv addressed o a chird parny i< of direct
and individual concern to st

The appheane cannot argue tha s ('|irL'cl|)'
conceroned o view of rne Lier ol he pro-
posals requestad torm onle the basis o the
provisions to be adopied by the Counal and
implemented by the Member Saares which
alope aftecr the applicant directly (Case
294/83 Partr Ecologrste “[es Verts' s Parlia-
el '|r).q(1| tCR '3)9)

The applicant is not aay more individually
concerned in siew of the face thar che mea-
sures adopted on the badis of the proposals
sought would affect all vorers and A1 polini-
cal pacties in the Communicy.

fo s qudument e Les Viorrs (ared above),
the Cowrt declired the .'Ipp‘i\_‘.ll]nu .uhnlx\iNC
under the second “.1r.lgr.lp,| of Arctide 173
withour comterring a speeial wearug on pehia-
cal l‘.lrlic\'

CIRFRAL DFNMFOCRATS « PARLTAMENT

2. Accordng to the applicant, the third para .
graph of Ardcle 175 should be mterprered
alony broadly similar lines 1o the second
paragraph of Article 173 3¢ believes that it
has focus stunds to bring an action for failure
o act since it is direedy and individuabiv
concerned with the mcasure requested. .

The applicant is the valy political parey in
the Comnunity which, although regularty
obtuning 4 Lirge number of vores in Furo-
pean clections, is unrepresented in the Furo-
pean Parlament by reason of the vouny svs-
tem it Great Britun,

The apphecane also points out thar  the
Court’s case-law is desigaed 1o creare a com-

prehensive system of lepal protection (Case
169784 COFAZ wnd Others v Compuisiion
[1986] CCR 391; Case C-70788 Purliiment v
Commission [1993] ECR 1-2041 (*Chermn-
belD), e would acenrdingly be wrong s
declare the action for failure to act inadmis-
sible nn the ground thae political parties are
not the addressees of the legishition 10 be
adupred hur merely the endties which are
governed by sach legislition. Furthermore,
Article 13S0 ot che FEC Treaty (provided for
by the Trears on Luropean Union) confers
special sratus v poliniesl parties.

I AL Schockweiler
]ud};r-R.xppnncur
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(|C

AMr President,
Members of the Conrt,

1. In this action, the Liberal Democrats, a
political party i Great Bricain, (the apph-
cant’), seck a declaration from the Court that
the European Parliament (‘the Parhament’)
has failed o act in accordance wath its obhi-
gations under the Best subparagraph of Ari-
cle 138(3) of the ELC Trearv ' and Article
7(1) of the Act concerninyg the election of che
representatives of the Assembly by direct
universal suffrapge, annexed o Council
Decision 76/787/ECSC, FEC, Furatom of
20 September 1976 1 ('the Act) through s
fulure to submit 1o the Coundl a proposal
for the clection of members o the Parlia
ment in accordance with a2 umtorm pro-
cedure in all Member States.

2. By a fetrer of 4 Qcrober 1991, the appli-
cant called on the Parliament to remuedy s
failure to act. No reply to dhat ewer was
forthcoming,.

3. The frst subparagraph of Ardcle 138(3)
of the TEC Treaty provides that

© Ongumal baguage breadh

b= See sl Ao be 2O obibe FUNG Teeans sl Vo 12wy
ol the FALG Leicans

T O] TR Mt

I-3160

ivered on 24 March 1993

“The Furopean Parlament shall draw up
proposals tor clections by direct universal
suffrage in accordance with a uniform pra-
cedure in all Member Sraces.”

4. Article 7(1) of the Act provides thar:

Dursuant o Aracke 21(3) ob the TTreaty
establishing the Furopean Coal and Stedl
Community, Artcle 138(3) of the Trean
establishing the European Econonie Com
munity and [Article] 108(3) of the Trean
establishing the European Atomic Foerpy
Community, the Assembly shall deaw up o

proposal for auniform clecroral procedure”

5. According o the applicant, the Failure of
which it acewses the defendant, inasmuch as
it ubstructs the adoprion of a uniform clec-
toral provedure, prevents the apphicant from
being represented in the Parliamenr,

6. The Parlament argues that the apphication
is madmssible for die following three rea-

sOns:

— - thiere was no falure woace imasmuch as
e Parliament has saostied the obligaton
imposed on e by dhe first subparagraph
of Arucle 13800,

TIRTR AL, 1T+ Mo v vy PAKT AN N

- the proposals which she Parlimen:
Proy

rw|\|lrn| i l|l'.l\\' lll‘ Il.\\'(' no ll .\I etltoct

v the appheang tor thar reason,
any dalare by dhe Parlament oo comply
with that obhganon cannot be penalized
I e application ol Arnele 175 ot ahe
1 1C Treaty,

— hoally, the applicanc Lacks focns staond: as
it cannot demonstrate that at has 1 direct
and individual interest in bringing the
acton.

7. Alithough the Pashament did nor rase 2
separate plea of inadmissibilicy Based o the
absence of capacity o be a delemdant in the
nuatter, the Court may of s own monan
ascertain whether there s such an absence in
respect of a Falure toact as iodid b jud -
ment in Case 294/83 Parte écolognte ey
Verts" v Furopean Parluoment with regard 1o
the Parlaments capacity as defendane inan

action lar annalivenr,

N Lot us assess the scope ol this 1ssue. In
relations between the Communiey instiog
tons, the action for failure 1o act s a partic
ularly cHeenve ool

9. b eases where s el by the Pardi
mwent, 1t has been desaribed as the Ky ol

Cinasmuch s i constitutes 2 Smeth

Aoy’
od of exerting pressure” during the legslanye
process characterized by the dovninane role

of the Council,

L O R A L T Y e e T T LA T
o [T RV oy el 10

pha Cone o Jut
af Stende o

1. Can the Parloonent, theretore, withour
bemny subject o udicial review, fatl todeliver
A opimon or bul to submit a proposal ina
decision nakimg process where those are

required ?

I o phrase odhilterendy, the Parliament's
capacing to miriate procecdimgs inrespeet of
tatlure to act conters of iselt on dhad institu-
von an active rale e the review of legality, *
even though the Coundil remains the prinei-
pal Community legisharure, Conversely, ree-
ounition ol the Parliiment’s capacity o have
procecdings initiared agamsoicis tantamoaune
o subjecting s tnaction o inescapable judi-
cual conrrnl,

120 The Treaty on Toropean Umion, which
cstends the procedures tor cooperation and
assent of the Furnpean Parliament and intro-
duees a0 new procedure for joine decision-
nuaking, inereases b dhat very reason the
possibitity of paralvsis, This indicates the
mtcrest which extsts e securing a0 decnion
that proceadings nav be broughe againse the
Pabiament i the naner ot bolare to act,

13 The Licomie nature of the relevant tests,
coupled with dhie Parliament’s  restricted
powens in the onginal “Treaties, has led the
Cowrt, parocularle over the past decade, 1o
l'\'in|n|'(\' llll' '\'.ll'iulllx .|\|‘L'L'l\ ol (llL' |"urn-
pean arliament’s apvoleement in judienl
|\r|u'u'(||n;_'.\' - '|'|u' Clorg ||.I\' JL'C('P(L'(' \;Il(k’
1964 thae aaas of the Parbument may be e
subyect of a prelimmary reference. 7 The Par-
lment mav abo be required o supply
intormanon to the Coure under the second

entapien dang le s
oy’ WD,

Vae il Wl v Bl o 78 Sue b
P e O e Foaae VA2 P e
O S

ol UM e e g aod A [ T RO

[ v
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paragraph of Article 21 ol the Statute of the
Court of Justicc o:f the EEC. Ateer recogniz-
ing the Parliament’s right of intervention, *
the Court upheld sts power to initiate pro-
ceedings in cases of failure to ace, ” as well as
ruling that its acts could be subject w an
application for annulment under Article
:73.00 Finally, the Court has accepred,
within certain linits, that the Parliament has
capacity to bring actions for annulment of
the measures of other institutions, 1!

4. The Court today has the opportunity 1o
complete this interpretative process by ruling
thatr, subject to cerrain conditions, actions
may be broupht against the Parliament for
failure to act.

15. Acticle 175 of the EEC Treaty provides
as follaws:

‘Should the Council
infringement of this Treaty, fail w acr, the
Member States and the other institutions of
the Communiry mxy hring an acdon before
the Court of Justice to have che infringement
established, 12

or Commission, in

T — Cue 13879 Rogquette Fréres v Cawnd [19323] ECR
3318 and in Case 139779 Marzena v Cownal (1933] ECR
1393,

Y = Cuxe 1VEY Parlament s Cowncd {1935] ECR 1913 (cam-
man iranspar palicy).

{0 — Ler Veers, cited above.

V1 = Cae C-70/88  Furlument
1-2041 (Chernabyl).

T — Turs paczgraphs my emphans [eo wenh puming au thag
the Treaty  on Euenpesn Unwm ol 7 Feberuary
(AN rlrrclll recagmzes the capacity of the Paclisment o
he the delendiar in actinas broughn sgaast i foe ladure o
st “Should the European I'slamicnt. the Couacd ar the
LZommisnon, in infringement ol thiv Trear., Ll e act, the
Membee SGres and the ather invatutinng ol the Cammu-
Mty mav bing an scuon beloee the Coust al Justice o have
the m[nn;rmn-l eaablished” (Fule 11, Arnele G, £ (30)).

Cownisl [1990] ECR

Any mataral or legal person g undder 1,

conditions faid down in the precelio parg.
graphs, camplain to the Coure of Justiee thag
an ostitation of the Caommuniry has Luled
o address o that person anv act uther than ;
recommendation or an opimon,” '

6. In ats judgment tn che ‘common trans.
port policy” case, ' in which i held thar the
Parliament cauld bring an action 1or Lilure
to act, the Court pointed aut that the Parlia-
ment was one of the institutions of che
Community ™ " and staced in ehat revard tha;

the Hirse paragraph of Ardcle 175
expressly gives a right of acuon for failre o
act against the Council and Commission
imter alic o “the other institutions ol rhe
Cuommunity ™. T thus gives the same richt of
action (o all the Community instinutions, [y
is not possible to restrice the exercise ol that
nght by one of them withour adversely
affecting its status as an institution under the
Treaty, in particular Arcicle (1) -

7. This reasoning is eminently applicable
by analogy to the third paragraph ol Artiele
175. Tow, abier all, can the phrase “institu-
ton(s) of the Community” have two separate
meanings within the same article?

18. The Court’s case-law on the Parliament's
involvement in judicial proceedings is Lirpely

based on  the principle af institutional

1V — Thaed paragraph; my emphaos.
18 = Sce foinete  shuve, ‘
16— Tl rerm i deined sn Arrcle 301) ol the Ty

eprendy mcludes the Farloment. In ahdiaen, e Vil
ment svntonal in firat place i Fan Fove o i ey
dealing, wuh the watntuticnr of the Commwiniy

th — Pacageaph 170 1 should be aoted that this foemndy hy il
1ancally alentcal 10 that used in pacageaph 144
orwndy en Laser [3NIY 3ad 1)WY, nln,‘aluu «

the kg

TIRFRA DIFMcy RATS o PARTIAMENT

palance: cach Community institution must
pe able o exercive tullv the powers con
ferred on it by the Treare with due regard
for those of the nther wastrunions, Tos with a
view o mamaimng this mstutional balanee
that the Court reviews the observanee ol
each mstitution’s preroganves, !

19. In its judgment in Les Verrs, the Court

ruled dhat:

.o An (u(crprc(.\tinn of Article 173 of (he
Treary which excluded measures adopred by
the European Parliament from those which
could be contested would dead o a resule
concrary bath to the spoit of the Treary as
expressed v Acticle 14 arud 1o dts system.
Measures adopred by che Furopean Parlia-
ment in the context of the EEC Treaty could
encroach on the Member
States-ar of the other instturions, o exceed
the limits which have been set to the Parlia-

powers ol the

ment's powers, without it being possible o
refer them for review by the Coure Te muse
theeetore be concluded that an action for
annubirent may bie againsa measures adopred
by the Furopean Parlioment intended o

have fegal effeer vis-r vo third parties.” '

20. Vhe Court thereby conlirnted dhae the
Parliament could be a defondant inan action
for annulment.

21, Dealing with the samie legal remedy, and
for the pucpose of establishing (within cer-
tain limis) che Parlivment's capacity to bring
actions, the Court ruled in its judyment in
the ‘Chernobyl™ case ™ that:

V7~ See paragrapive Mboamd 2E ol dhe gulgmend an € ae
C-7078% Poarleaenent v Coonand {Cherneba '), ened alose

1 — Parsgraph 25, my empluns

19 — Cuired alvnve ia himvineue 14

‘Olwervance of  the  mstitational  balance
means that each ol the institutions must
avercise its powers with due regard for the
powers of the other nstrutions. e oalso
requires that it should be possihle to penalize
any breach of that rule which may oceur.,
The Court, which under the Treaties has the
tsh ol ensuring that in the interpretation,
and applhication ot the Treaties the law s’
observed, must therelore be able to maintin”
the institutional balance and, consequently,
review the observance of the Parliament’s”
preropatives when called upon to do so by:
the Parliament, by means of a legal remedy
which is suited o the purpose which the
Parhament seeks to achieve,” <2

22 Specilving s funcdon in this
revand, the Court, in anticipation of the issue
which arises in the present case, painted out
i” morg gL‘nL’r.’\l termes (ll.\(:

own

Tlowever, it is the Court’s duty to ensure
that the provisions ol the Treaties concerning
the insurutiona! balance are fully applied and
tinsee toat that the Parliament’s prerogatives,
Iikee thse of the other ontiturions, cannot be
breached withowe it having available a legal
remady, amony those Lid Jown in the Trea-
ties, which may be exeraised ina certain and

cecnve manner.” ! o

23 From dhis [ eonclude that Community
[1w does not puarantee a coherent system of
fepal protection through a “complcte systen
ol legal remedies’ 22 and that the preragatves
ol the other institutons — as well as of the
AMember States — would be breached if they
were unable to bring actions apainst the
Parliament for fatlure to act. What would be

T = Mangrnaphy 1 aad 1 ey eanphann
N Parigraph 2% my cinphaus

22— Nee pint A the Opineen nl Adviaate Vienecd Van Gee-
vea in the ‘Cheranbiwl cave i) FOR (22061, 1 12057
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the point of the Court’s recognition of
actions for annulment apainst measurcs of
the Parliament if hat insttution  could,
through inaction, cscape all control?

24. 1 would for that reason proposc that the
Court should ruic that actions may be
brought against the Parliament for failure to
act. \

25. An action for failure to act, however,
cannot be allowed in respect of cvery absten-
tion on the part of the Parliament.

26. In its judgment in Les Verts, the Court
put forward the principle that

‘... the general scheme of the Treary 1s
make a direct action available against “all
measures adopted by the institutions

which are intended to have legal effects™.

27. With regard to annulment, the action is
available in the case of all measures adopted
by the institutions, whatever their nature or
form, which are intended to have legal
effects. 2 The Courrt also restated that prinei-
ple in its judgment in the "Comitology’
case. 3

28. The Court has also ruled that:

. in the system of legal remedies provided
for by the Treaty there is a close relationship

23 — Pacagraph 24; my emphastic

24 — Sce judgment in Casc 21/70 Comprssion v Cownal (1970]
ECR 263 ('AETR), st paragraph 42,

35 — Judgment in Casc Y02/87 Parbument v Connal [1998] ECR
3615, 21 pacagraph 20. On this point, see alio prragraph ¢ of
the Opinion delivered by Advacaie General Vin éenen nn
13 January 1993 in Care C-314/9) Beate Weber v Pacha-
ment {1993} ECR 1-1093.

T-3164

between the richt of action piven in Arnele
173, which allows unlawful mcavures o the
Council and Comnussion 1o be dechired
void, and thar based on Articte 175, which
may lead to a Bnding that the failure by the
Council or Commission to adopr certain

N

measures is contrary to the Treary’. -

29. It follows thac the criterion of legal
effects is of crucial significance i the present
context. Any omission by a Communiry
institution to adopt a measure having legal
clfects, irrespective of its nature, constitutes
a hilure t ace within the meaning of

Article 175,

30. An examination of the competence amd
powers of the Parliament, which demon.
strates the need to accept that actions may be
brought against that insaution for failure to
act, must also make it possible to Yestricr the
practical scope of such actions.

3. An action for failure to act normully
sccks, through the establishment of the fal-
ure and the obligation to put an end 1o i, 7
the adopuan of a decision which ought o
liave been taken bue which, in infringement
of the Treaty, has not yet been taken. With
regard o the adoption of binding rules, the
Parliament does not in principle have the
power of initiation, which is the prerogative
of the Commission, or the direct power o
take decisions, which is exercised by the
Council and Commission.

32, In addition, it occurs frequently in cases
where the failure on the part of the
Parliamenc is of such a kind as to inlibit the
functioning of the institutions that the Treaty
counters  the risk of such paralysis by

.

26— Puragaaph 34 of the judgment in the ‘commen vanpen
policy” case, cired sbove.
27 — Aruclesi?s of the Treaty.

FIRFRAL DENMew RATN « PARTIAMENT

prnv'ulin.u that 10 instances of prnlnn;nl
ivactinn the failure toace mav be disreparded
and the decision in question adopred. Thas,
for example, w the case with regard o the
conperation procedure under the seconnd
subparagraph of Article 149(2)(b) and bud-
getary matters covered by Article 203(4) and
(6). ** In cases of this kind, recourse to Arni-
cle 175 loses its eatire rasson d'étre. The
Treaty laid down in advance the conse-
quences of faitlure to act an the part of the
Parliament. #”

33, [ the same way, no action for failure 1o
act 15 possible where the Parliament ha
failed to adope a measure in an area in which
te exercises a diseretionary power. An onns-
sion in such a case will not constitute failure
to act because it will not be “in infringement
of [the| Treaty™. ' The same also applics, for
instance, wich regard o motions of censure.

34. Neverthieless, the expansion of the Par
liament's role in the preparation of Comniu-
nity decisinns thar followaed in particular
from the Single Furopean Act, which intro-
duced joine decision procedures ina number
of arcas, ™ may increase the risk for certain

I — Nee aher abe wnd sobparagiaph ol Arode 1B

2T LR
30 — 1Ts it ahe rean

suble acre

© has conuentdy e biesl!
1ithe
o has ol

wihiv the

v he Dordisee i st browoght ayan

FAUOIRY, 10 Jres
ctoon dnthny
see the judgn Case $06S Fwrinke and 0
Covnmpanen [Pt UKV 2id Cave 2472487 Mae Jown
Conpany v Comsrosnr [80] FCR 298, 00 pacagraphs
haml 12 amd the onlersan Case G370 Fmnch v G
muson [ PP FCR LTSS ool Cace (07200 Ava Moror
Frasce v Commopnn [1'720] TR 12180, Sec alus para
graph 80 ol ahe julpmscnt in dhe " b Eranapert pobioy”
vase, vited alwive, g0 wliih the Coun saned thar “uindes
Acticle 128 ahe Connn o dual that there has Been an
inlrmgement 1l (he Treaty o the Counal or the Comone.
aon Tule to avt whes wnfer an alhiganan 1o do v (o

emphasn).

3 — Sce poiniy 10 10 32 ol my Opiren in the "Comitnlopy
case, <1ted shuve

procedures of paralvsis resulting from inac-
non on che part of the institution, .

1.

N
g

33 Feen before the Simgle Act, in lepislative
natters where the Treatics provide for the
Parliament 1o be consulted (Artcle $3(2).
Article 100, etel). o request for an apinian
submirted to it by the Council and which
remained  unanswered did pot satisfy  the
condition of consultation: the Court requires
the Parliment to express us opinion, *?
Consequently, the absence of an opinid)n'
prevents the Council from adopting a regu-
Lation and thereby blocks the legislative pro-
cess. Reference might also be made 1o the
absenve of a vote on discharge in respect of
the implementation ol the budger (Arucle
2¢6h ol the Treaty) or the absence of a
decision by the President of the Parliament
dechiring that the budger bas been hnally
.h|np(n| (/\r(iclc 20‘(7))

M. Teis for that reason necessary to provide
that an action for failure to act may be
broaehe against the Parliament in order o
I‘Ul AN L'n(l o .\'lIL'h a1 .\';[ll.\(ill”. L

R
37 1o the case where proceedings for a fail-
ure toact may be hrought against an institu-
ton which Tals o "act’, that is 1o say, to
adopr a aeasure producing legal effects, it
must also be possible to bring such proceed-.
s apainst the institution which, at an ear-
lier stage, fails 1o adopt a measure, the per-
fornumce of which v a precondition o the
action ol the former. Such failure to act isclf
produces fegal effects.

38, 1 wish to quete ar this point from the
Court's case-law on budgetary procedure. In
its judpment in Case 34/86 Council v Parlia-
ment, ' the Court ruled that:

V1o~ Paagnaphs Voo A aldhe judgment in Case 138777, ated

e
VU € ane VH/AR [1UNAL TR MISS
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. If it were not possible to refer the acts of
the budgetary autharity for review by the
Courr, the institcutions of which thie suth-
ority is composed could cacroxch upon the
powers of the Member Staies or of the ocher
institutions or cxceed the himits which have
been set to their own powers,’ '

\

39. Commeatng on the grounds of that
judgment, Advocate General Mischo has
noted that:

“Just as the Court must be able to verify
whether an institution is cmrouhmh upon
the powers of the other institutions or of the
Member Stares by adopting certain measures,
it should also be empowered to do so where
an institution's failure to act is hable to bring
about the same result and hinder the exercise
by che other institutions or the Member
States of cheir respective powers.’

The Coure did accept obiter in its judy-
ment in the "Comitologs” case thac the Par-
liament can bring proceedings for falure
act in respect of the Counail’s omission to
present a draft budyger ™ Tn the absence of
such a draflt, the Parliament is not in a pos-
ition so exercise the powers conferred on it
by Article 203(4) to (8) of the Treaty.

Adraitredly, where the Parliameat is not
acting in an area in which the Treaties autho-
rize or aiblige it to act, it 1s not encro:chmg
vpon the powers of the other instirutions.
On the other hand, however, 1t may be

3¢ — At pacagraph 12

38 — Opinian in Casc 377/97 Parlument v Counal [1958] ECR
417, b paninn 36

36 — At gparagraph 14,

[-3166

preventing those tnstitutions from everanng
thetr powers.

42. The view should therefore be taken thar
an action against the Parliamenc lor Liilure o
act may in principle be brought before the
Court provided that the measure, adoption
of which is sought, produces legal elicers.

43. The Parhiament, 1t will be recalled, has
ratsed three pleas of inadmissibility.

The Arst of these, which involves the
question whether the Parliament did or did
not ‘draw up proposals for clectinnsy by
dircct universal suffrage in accordance with a
uniform procedure’ within the meaming of
the frst subplr‘\gr;\ph of Article 138(3) of
the Treaty is, in my op:mon natone rehinng
to admissibility but is rather an issue of sub-
stance touching on the very existence of the
faddure to act

45. 1t was for that reason that the parties
ware requested, for the purposes of the hear
ing, to limic their observations t the follow-
ing poins:

(1) Does the proposal adopred by the Parlia-
ment pursuant to the above provision
have legal effeces?

(2) To what extent is the applicant direaly
and individually concerned?

[ shail examinc cach of these two points
in tarn;

FIRERAT DYV HAEN © PARD DA NT

17. Dodhe “proposls’ reterred 1o inthe hiest
Su[\p_\r.\;r.q\l\ ob Aroele 1IRCY) hace the char-
BICASUrCeS

acreristics ol prodacing leval

clteces?

38, The (hru-\nN procedure set out i thar
Pm\mon is unustal i moere than one
cespect. ft has already been used w bring
about the Counc! Decision of 20 Seprember
1976, cited above, and the Ace of the same
date annexed dhereto ‘concerning the election
of the representatives of the Assembly by
direct universal suffrage’.

49, Arucle 138 amposes an abligation on the

Parlament to draw up “proposals’ in onler

to make possible elections by dircet universal

suffrage in aceordance with a uniforin pro-
- H . g v

cedure in aic Member States.

50. As the insnution to which those pro-
posais are adaresved, the Council, acting
snanimoisly, is required o lay down appro-
priate provisions, which ivshall yecornmend ™
to Member Stiees for aduprion i accordance
with their “espective convtrutiomal require-
menis.

51, 1¢ has been puinlul out i academic writ-
ing that s case is one of 1 spectal pro-
CCdUrL Invnlvmk a (lu Name (IHIL mlp/cmu:-
tation and  revision of the Tremy, Ut ois
remarkable in chix regard thae the Act, Ari-
cle 1 of which provides for the election of
members of the European Parliament by
dircer universai suffrage (without any men-
tion of ‘in accordance with the pracedure

fixed by cach Member Stare’) and Acticle 2

37— Vhe first subparsgraph of Ariche 53O provides thae ihe
Purnpear Potamcnn hadl doste mp propals o
eniphaun),

A~ A foem nf wardy which i alearoal nnoifoe Foeratused oy

the thard parageaph of Arwle 201 0k the Loenw

tor 1 new allocation for cach Member Stare
ot the number ot representatives in the
Assemblu has Tud the effect of causing para.
praphs bamd 2 of Ardele V38 o fapse, and, in
parocular thar this Lapse is expressly pro-
vuded tor i Ardcte 14 ab the Act iself.

K
- The Nee dhas complements the, Treary
md v measure of primary Liw. ’

. B
53 Constituting an exceptional case under
the Treaty, it is the Parliament which here
chjovs the power of initiative: this, as Mr
Verges points out, 15 logical since the Assem-
by i "direetly coneerned by the change in
iy svstem of recruitment’,

54 Av i deals only widh the *electinn of the
represeatatives of the Assembly by direct
untversal sufrage’, the Act leaves incomplete
the tasks alocated to the Parliament aad
Counctl by Arnicle 133(3).

o

55, Maving thus recourse 1o the ‘technique
ol progresive application’, 42 it nevertheless
presertbes i Article 7% (though withour
Liven down g deadling) thar this sk muv
be compleral by dhe deawrng up of a *pro-
posal for o uartorm electoral procedure’.
RN
)
The draswing up of this ‘proposal™*2 (n
should be noted that Article 7 of the Ac
uses the singular and not the plural, a< i
Article 138) andd, 0 che Bghe of the baer, the

Y e Megret aml Others, e drnr e Lo Coonmunaeté cume
provte seluae toaite VY pamn ¥

[ ST SRPITY

W= Ner paraciaph 3 aleree

12— Ncvdunen wav vited v by the Parlament an 10 Magch

hoehe Comaal war requestenl o adupe "2 uan

pemalure baval v the poamaple of projuer

*loddare, me sk rcnddunon bat heen

matnl b ihe Count er published, T

M w clement wach regand 1o the ke
i pevable custence of 3 Gulure te 2 Fe cannet e
sin e e the eve ol adiiinbilogy,

[-2316”
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Council's adoption of the "provisions’ will
produce their full cfects in respect of che
first and, subscquently, the sccond subpara-
graphs of Article 138(3), which then oupht
for that reason tw lapse in the same way as
paragraphs 1 and 2 of that same article are
declared by Article 14 of the Act to have
lapsed. \

57. The Parliament’s proposals are not bind-
ing on the Council. It is remarkable that in
an area such as the adoption of 1 single clec-
toral system, affecting the constitutional
rules of the Member States and for that rea-
son coming under their cxclusive compe-
tence, the procedure set out in Article 138(3)
makes it possible to reconcile the abjective of
harmonization of legislation with respect for
the competence exercised by the Member
States.

58. As Mr Verges also points out, the ‘provi-
sions’ laid down by the Coundil are for that
reason measures sus generis which cannot be
treated as decisions within the meaning of
the first paragraph of Article 189 (they do
rot have any legal effect until they have been
adopted by the Member States in accerdance
with their constitutional rules) or as conven-
tions for amendments to the Treaty con-
cluded under Article 236 (here there is a
deeision tzken unilaterally by the Council
rather than a text resufting from an intergov-
ernmental conference).

59. The provisions referred to in Article
138(3) cannot therefore be regarded as lack-
ing in legal cffect in the same way 25 an opin-
ion or a recammendadion under the third
paragraph of Article 175 or the fAfth para-
graph of Article 189 of the Treaty. As soon
as the provisions have been nufied, alt
nationat bodies, including the legistature,

43 — Op. cit.. pesme 17,

have a duty o comply with the provisions as

adopred.

60. However, in order to ascertain whether
the ‘propasals’ referred to in the Brst sub.
paragraph of Article 138(3) have legal eHects
which allow a person instituting pracecdings
for falure to act to avail himself of them, it
must be borne in mind that in such a mawter
the conditions laid down by Article 175 —
and by the Court’s own case-law — vary
depending on whether the proceedings are
brought by a Member State or a Community
institution, on the one hand, or by an indi-
vidual, on the other.

61. Let us cxamine the first case.

62. The requirement that there be lewal
cffects is necessary for two fundamental rea-
sons:

(a) the structure of the Community jndicia
systemn; as the Court’s judgment in the
'AFETR’ case made clear, ¥ mceavares
which have no Tegal effeet do not come
within the scope of review of Commu-
nity legality;

(b) the coberence of legal remedics;
shown by the following example: the
express refusal to adopt a recommenda-
tion cannot be contested on the bavis of
Article i73.%7 As M. and D. Waclbrock

this 1s

*t — Judgment Gited shove, st pargraphs I 42

48— Sec A Baraw, "Connlératirns sur la spevilicine o rocoun
en varence’. RTDE 1973, p. 8% “lr is ma slen why mes
curci which cannut be conrereed by any other moane of
legal redrery 1hould be capable of bemy comented throeuch
2 activn for [ailure o 3t

6 — Sce M. and D. Waclbrock, Encrelopidie Dallor. “Tadure 10
<1, No 26 and No 22,

& — Cuse 13170 Chevalley v Communon [1970) FCR 774
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point out, “iF actions for ailure o act
coubd be broughe agrinse the instituaons
or the Member Suates in respect of non-
obligatory measures, all thae the defen-
dane nstitution would have o do in
order to avoid an action would be o
refuse expressly o adapt a recommenda-
ton or opinion’. ¥

63, Where an institution fails w take a pre-
paratory measure necessary fur the adoption
by another institution of a dehinitive measure
producing Tegal effeets, that failure itself pro-
duces fegal effects inasmuch as it prevents the
adoption of the dehnitive measure. Tt is this
which, as 1 have pointed oug, justifies the
acvon for Dailure to act.

64. Thus, in the context of Article 152 of the
Treaty, where the Commission fails to sub-
mit a proposal to the Council following a
request by the laeer, the Couneil will hnd
itself unable o act in the absenee of chis vical
preliminary step. bo may bring proceedings
against the Commission for falure to act on
the ground dhat dhe latter has pot adopred
the praposal within the stipulated period,
even though that proposal does not per se
produce legal cffects.

65. Ax Mr Julict has pointed out, regarding
the Commission rather than the Parliament,
when the adoption of 4 measure requires the
cooperation of two institations, *proceedings
brought against inactina on the part of the
Council would sceve nmo purpose if they
could pot also ve directed against the Com-
mission’s falure to mitate the procedure’.

66. The ‘proposals’ drawn up by the Parfia-
ment under the frst subparagraph of Artcele

"o Nad

49 — Sce. in shis cannccnon, [V Loun, Lo reglements de o
Cammaunanté ¢(onumipue enonpecnne, V'Y, p 1.

30 — Juher, np. oot o 180

138(Y) produce specific legal effecrs vis-i-vis
the Council since without them the Council
cannnt exercise the powers conferred on it
by the second subparagraph. As Moessrs
Vandersanden and Barav have pointed out, ¥
'prcp.lr.lmr_\' measures are to be treated as
part of the end measure capable of being the
subject-matrer of an action for annulment in
cases where the mere fact of inaction inter-
rupting the pracedure would produce defin-
itive legal effeets’

67. 1t is clear that the Parliament's ‘propos-
als” have the effect of enabling, even more so
of obliging, the Council ta act. Siace it is not
hound as ta the substance, the Council may
depart from the content of those proposals.
On the other hand, the Parliament's failore
v act produces legal effects vis-a-vis the
Council inasmuch as it makes it impossible
for the Council to fulfil the task assigned o
i.

68, There would thus be o disregard for the
Counuil’s prerogatives il it were unable in
such 1 case o institute proceedings for [ail-
ure to At

6. Daoes the Parliament’s failure to draw up
proposals, however, produce legal effects vis-
a-vas the applant? Does this condition gov-
erning admissibitity of an action for failure
to act differ when dhe action s based on the

third paragraph of Article 1752

70. “This latter provision can itself be distin-
guished from that in the hArst paragraph of
the same article 'n so far as the faitlure o
adopt a measure such as a recommendation

MU — Cotentione ¢ommmaiataire, 1377, p 200,
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or an opinion cannos form the subject-
matter of an action for [ailure to act brouglt
by a natural ¢r legal person.

71. Should che action in the present case be
declared inadmissifle saiciy on the ground
that the Darliament could not in any event
have adopeed, wis-i-vis the apphicant, any
measure other than a recommendation or an
opinion within the meaning of the third
pragraph of Article 175 of (hc.TchIy, as (I\c'
Court ruled in its judgment in fralsolar, ™
which involved an action against the Com-
mission for failure (o act?

72. Y believe that [ have Jemonstrated that
the Parliament’s failure to draw up ‘propos-
als” does produce legal effects and thac con-
sequently such proposals cannot be (.rtnlcd
as recommendations or opinions within the
meaning of the above provision. 'Simihrl?-,
the measure adopted by the Council, even if
deseribed as 'provisions’, the adoption of
which is ‘recommended’, can produce fegal
effects if the implementation of = uniform
clectaral svstem by all the Membcr.Sm(cx
depends primarily on the introduction of
that measure. Respect for the entente com-
reunantaive appears o me to exclude any
ather harmonization procedure.

73. However, is the Parliament’s Jdop(inn'n(
the "proposal’ capable as such of producing
legal effects vis-a-vis individuals?

74. In its judgment in Lord Bethell,® the
Court ruled that

... the applicant, for his application to be
admissible, must be in a positon to zstablish

31 — Cure C-257/0Q hrutiolar v Comimnoon (12)] ECT 1Y, at
pacaptarhy Mol
8y .. Cate 108/0) Lord Bothell » Comminman 3312} ECR 1277,

cither that he ic the addressee i a messire of
the Commission having xp('aﬁ(' feeal e
with regard to him, which is, ay wch.‘\'.\p.nl.\lu
of being declared veid, or that the Commie.
sion, having been duly called upon atin
pursuance of the sccond pnrngrnph of Article
175, has failed 10 adopt in relation o lin
measure which he was legally entitled
claim by virtue of the rules of Community

law’, ¥

75. An individual cannot therelore complan
that the particalar institution ia ueshon
failed (o address to him an act if it was not
undee any obligation to do s, It s wees-
sary that the act should produce Tegal eBecrs
n .r('lpr(r of that individnal.

condition, however, cannot be

76. This
strictly apphed.

77. Thus, o itz judgment in Asie Muotor,

the Caurt of First [nstance, culing in an
urpent action for failure to act brought by
the companies in question {who hal malv
complaiat pursuant o Arsticle of Moo
Iation No 17) 7 against the Commissiun by
reason of the later's failure o adopt o pro-
visional decision on the basis of Article 6 of
Regulaton No 99/63/EEC, ™ declared he
acton admissible cven though the "Article 6

4 — At pacageaph 13

33 — See b the judgments in Case 8270 Rooymer Arrwe snd
Orkerr v Communnm [1970] FCR %13 a1 pary h
7, 2l in Care 13770 Chrvalicy » Camamitren,
 pacsgraphe 10 and 41,

8% — Crse T-21/¥0 Asia Moter Framce aold Dtherr
(1re2] ECR {12288, w0 rerageaph 2.

§7 — Fiess Regulating implementing Aawtes T
Treaty. O). English Special FJ?-;&- 19y

SK — " Yhere the Commimsion, Baving received an apphaten
pursusnt 0 Avtcle X2) of Regulatiom N 17, comnlsr that
on the baye af the informativn in it ron theee aee
smulfcient grounds far granting the s
infgrm the applicanu of 11 reasaan and e s e fim for
them to yuhmit sny fucher commenis in wnuag . Rexu-
hation af the Commission of 15 July 173 on the heannpt

envided for in Anicle 1%1) and (1) of Counal Rr(_uhlmﬂ

FJ.- 17, OL. Enghibh Specisl Edutioa (5120, p. &
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Jerter” dul aor cansnirare o dehnitive dedision

an the conplang,

78, The adoprion of soch a decision enables
the umlertaking in gquestion w submit anv
abservations which i nrav have, It is conse:
quently a preparatory mensare which has no
Jepal effects wis-a-ric the underraking aml
therefore cannor Torm the subject-marter of
an actton for aanutment nader Aricle 173 of
the Treatv.*” On the other hand, non-
adoption deprives the undertsking of the
oppurtunity to present its abservations amd
for that reason produces, s far as that
undertaking is concerned, Tegal effects which
are vapable of justfving an acrion for fajlure
to acr.

79. Way not the basis for chis solution in any
case already preseat in the Court’s judy-
ments in Dentscher Komponistenverband eV
v Commission *> aml GEMA v Comonis-
siod ™

80. There is thercfore in my view no doube
that individuale may in certain cases bring
proceedings or falure o acr in respect of
the non-adoption of 4 measure even though
such measure could not he contested under
Article 173 of the Treaty, particobarly where
the measure in question is prepanatory in
nature.

84, Thus, the mere facr that the "proposals’
refeered toin the Aest subparagraph of Ara-
cle 138(3), had they bad bieen drawn up be
he Parlianent, could not have been the

A — Claxe (/N TRM Corporatimn v Cumprisema [1I701) POR
2639, a8 paragraph 214 ve VAT Tatomer v Commvivimn
190) FUR VAT s paragraph 07

M — (e WTY 1971] ECK TON Soe the Opramen debiveced in
st case be Advesve Cienerad Ricemer (atp 718K " theee
iv meahiag 1 pre e reganliog sy st
mieasures, smh 29 the grant of
rr~entings Mg an dppin e
Flaves thore domerned in 2 ccrins heeal petetnesoon the proe:
veehngs and hay dal elfeces (o evample, the fic that i
whequent el fryeobaxs matery mv aocbe relicd
upro il they comhl have heen oaned ar the hraong amd
mught possthh hase inlucaced the decniea of the Com.

e ]

sin procaluet
et

A — Cane BXVTR ST LOR MUY, 0 panagoaphy 170 24

subjecr nmaceer aban action For anmdmens by
arabordial unles they produced begal,
cHects i s regard canno anirsedf render’
sadminsible an acnion for fadure o ace ins
respect of the nonndoprion of such measg
sures, We here encounter ance again the idea
that, atthough the measure adopred does nor
creare lepal effeces, i non-adoption mas do
"y,

8. Any examinatton of whether the non-
adoprion of the measure has a legal effect vis:

a-vis the applicant is an examination int
whether the Litter's persunal rights have been)
devyimentafly affected by the failure in ll‘\ad
repard. Only the provisions laid down by. the
Cuuncil or, more correetly, the consequential
national measures are capable of affeeting iu'é
leyal pasition. | am unable to identily ,any |
divect connecting link between the absende of
Liberal Denocrat representation in the Par-

lisawent and the failure to act of which the

Lieree institution seands accused. The concat-

ciation of exuses seems o me to be oo

hypothetical and oo uocertain: in order to

sievved naes contention that che Parlia-

mene's fathure produces Tegal effects - wich

regard toie, the applicant would have to be

able to demonsteste thae the system of pro-
portienal representation, as a uniloem elee
toral svsrem, woukl, beyond any shadow N

doubt, be in turn proposed by the Parha-

ment, recommended by the Council and

wdapred by the Memher States.

81 The first plea of inadmissibility, based on
the absence of el offects vis-a-vis the
applicant, woull thus be sufficient 1o diemiss
the application. Novwitheanding  this, 1
bebieve that the «econd plea in law may alo
nsefulty be exanined. “

R4 The question in this repard is the follaw-
s what interprecation is to be placed on
the words "o address 1o that person” in the
third paragraph of Acdicte 175 of the Treaty?
Can che applicant, av 2 natural or lepal

(R VR
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person, arguc that the act in quesuon s
addressed o 102

85. It is obvious that, when acting within the
framework of Arcdicle 138, the Parliament s
not required to address its proposals, what-
cver they may be, to the applicant.

86. The Court, however, will not take the
view that an applicant must necessarily be
the addresse® of the act in respect of the
non-adoption of which it has brought the
action against the Community institution in
question.

87. In 1ts judgment in Case C-107/91 ENU
v Commission, ** the Portuguese company
ENU, which was experiencing major diffi-
culties in disposing of the uranium concen-
trate which it produced, complained that the
Commission, inter alia, had failed to order
the Supply Agency ® to put into operation,
as a matter of urgency, a special scheme pro-
viding an immediate solution to ENU's
problem in disposing of its uranium stocks.
The Commission argued that if it had been
adopted, the measure would have had to be
addressed to the Agency rather than w

ENU.

88. The Court pointed out that

‘such a dccision, even if it had been
addressed to the Agency, would have directly
and individually concerned the applicant,
which for that reason could have contested it
before the Court on the basis of the sccond
paragraph of Article 146 of the EAEC
Treaty.

Tt follows that the applicant must be in a
position to bring the matter before the Court
under the third paragraph of Article 148 for
the purpose of contesting the failure to adopt
the decision requested. I such a possibility

62 — Case C-107/91 [199)] ECR 1-999,
&) — Provided for under Anicle 52 of the EAEC Treaty.

[-3172

does nocexist, the right conterred by he see.
ond paragraph of Arricle 53 would have ng
means of legal enforcement.” !

89. The Court has thus given a broad inter-
pretation to the words ‘has failed to widdress
to that person any act’, the purpose being to
confer legal protection on any person who,
while not being the formal addressee ot the
act in question, is in fact concerncd by that
act in che same way as the actual addressee.
The eriterion to be applied in order 1o estab-
lish whether a non-privileged applicant has
sufficient legal interest in bringing procead-
ings for a failure to act is the same as thart
which the Court applies in the vase of
actions for anaulment: just as he must be
directly and individually concerned by the
act which he secks w have annulled, o rhe
applicant must be dircctly and individially
concerned by the failure to act. **

90. This broad interpretation seemis to me to
be dictated by the necessary coherence of the
iegal remedies. A person who is directly and
individually concerned by an act which is
not addressed to him may contest it under
the second paragraph of Article 173, That
individual may also bring an action il the
institution merely fails to reply.

21. Points 5 and 6 of the Court’s judgment
in Holtz & Willemsen * arc pacticularly illu-
minating in this regard:

‘By the third paragraph of Article 175 anv
natural or legal person may, under the condi-
tions laid Jdown in the first and second para-
graphs of the same article, complain 1o the
Court of Justice that the Council or the
Commission has, in infringement of the
Treaty, “failed to address to that person any
act other than a recommendation or an
opinion”™.

A4 — Punagraphs 17 and {8; my emphasis,

A3 — Sec ihe judgments in Chevalley, cited sbove, at paragraph A,
ad in Lord Bethell, also cived sbave, 21 pacagraph Ia.

#h — Case 13427 Holia & Willemicn v Camnal [1974) FC.R 1,

LIRERAL DEMOCRAIS o PARLIAMENT

fr appears that the action commenced by the
JPPI“ ant has the object of procuring a proci-
sionr of o general regulatory characrer having
the same degal scope as Regulatinn No
1336772, and not an act concerning it directly
and individually.” »

92, In that case, an undertaking complained
that the Council had failed o adopr 2
decision granting an additional subsidy for
colza and rape sced processed in oil mills in
the German Land of Nordrhein-Westfalen
and that the Commission had failed to sub-
mit to the Council a proposal in that regard.

93. In dismissing the application, the Court
pointed out that the proposal denanded
from the Commission was ‘an intrinsic part
of the procedure for the preparation of the
regulation’ and was for that reason not
‘capable of falling in the carepory of acts
which by the third paragraph of Article
175 can be addressed o the applicant’.»

94. It seems to me that that solution is per-
fectly capable of being applied to the case at
present under examination,

95. Finally, an individual who is not the
addressee of a decision can be individially
concerned by that decision only if it affects
him by reasan of certain atributes which are
peculiar to him, or by reason of circum-

A

R
¥t

2y -

Xy

stances in which he is differentiated fmm :l”
other persans, and by virtue of these factors
distinguishes him individually just as in ‘dic
case of the person addressed. * gz

- The applicant’s interest is nat in- the
mlnpunn ol a uniform procedure as siech, but
rather in the adoption of the system of pro-
portional representation. | have already ment
tioned that the Council is at liberty not to
reccommend such a system. [n addition, the
system ultmately adopted will affect all
political parties within the Community and
not the applicant considered individually. -

.
97. To sum up, then, the Parliament’s failure
(assuming it to have been established) o
draw up a “proposal” produces legal effeces
only vis-a-vis the Council, which is thcrcby
prucnml from laying down the ‘appropriatc.
provisions” under the second subparagraph
of Article 138(3) of the Treaty, and vis-i-vis
the Member States, which are thus faced
with a delay in the submission to them of the
recommendation for the adoption of a uni-
form system. C o

(r
98. lrrespective of s political significance,
however, that failure does not produce any
lepal effect vis-a-vis a natural or legal person’
wha, furthermore, cannot under any circum-’
stances arpue that the act was addressed to
him. .

99. Tor the above reasons [ propose that the Court should declare inadmissible the
action for failurc to act brought by the Liberal Democrats ana that that party

should accordingly be ordered to pay the costs of the procecdings. 33

&7 — My emphasis.
8 — Point 3 of the judgment.

'
[

i

89 — Care 2382 Plammann v Comymissson [1963) ECR 93, in par
tcular v pages 106 and 107, and in Case 73/88 Metro
S8 Croflmarkie v Commpnion (19%8] ECR 3021, 2t para-
graph 10,

I-3173
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FEuropean Parliamentary Elections Bill

Number of MEPs,
electoral regions
and electoral system.

A

BILL

TO

Amend the European Parliamentary Elections Act 1978 so as to alter
the method used in Great Britain for electing Members of the
European Parliament; to make other amendments of enactments

relating to the election of Members of the European Parliament; and
for connected purposes.

BE IT ENACTED by the Queen's most Excellent Majesty, by and with

the advice and consent of the Lords S-piritual and Temporal, and

Commons, 1n this present Parliament assembled, and by the authority
of the same, as follows:-

1. For sections | to 3 of the European Parliamentary Elections Act
1978 (election and number of representatives) there shall be
substituted-

"Election of 1. This Act makes provision for the election in the
MEPs. United Kingdom of Members of the European
Parliament ("MEPs").

Electoral regions 2. - (1) The United Kingdom shall be divided into

and number of  electoral regions.
MEPs.

(2) England shall be divided into nine electoral
regions.

(3) Scotland, Wales and Northern Ireland shall each
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constitute a single electoral region.

(4) The number of MEPs elected in the United
Kingdom shall be 87, of whom-

(a) 71 shall be elected for electoral regions in
England,

(b) 8 shall be elected for Scotland,
(c) S shall be elected for Wales, and
(d) 3 shall be elected for Northern Ireland

(5) Schedule 2 (which sets out the electoral regions
in England and makes provision for the number of
MEPs to be elected for each region) shall have effect.

Electoral system 3. - (1) The system of election in an electoral
in Greal Britain. - region in Great Britain shall be a regional list systern
complying with the following conditions.

(2) A vote may be cast for a registered party, or an
individual candidate, named on the ballot paper.

(3) The first seat shall be allocated to the party or
individual candidate with the greatest number of
votes.

(4) The second and subsequent seats shall be
allocated in the same way, except that the number of
votes given to a party to which one or more seats
have already been allocated shall be divided by the
number of seats allocated plus one.

(5) In allocating the second or any subsequent seat
there shall be disregarded any votes given to-

(a) a party to which there has already been
allocated a number of seats equal to the number
of names on the party's list of candidates, and

(b) an individual candidate to whom a seat has
already been allocated
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(6) Seats allocated to a party shall be filled by the
persons named on the panty's list of candidates in the
order in which they appear on that list.

(7) For the purposes of subsections (3) and (4)
fractions shall be taken into account

(8) In this section-

(a) "registered party" means a party registered
under any enactment providing for the
registration of political parties,

(b) a reference to a party's "list of candidates" is
a reference to the list submitted 1n accordance

with regulations made as required by paragraph
2(3B) of Schedule 1.

Electoral system 3A. The system of election in Northern Ireland

iI” Il\lozhern shall be a single transferable vote system under which-
reiana.

(a) a vote 1s capable of being given so as to
indicate the voter's order of preference for the
candidates, and

(b) a vote is capable of being transferred to the
next choice-

(1) when the vote is not required to give a
prior choice the necessary quota of votes,
or

(1) when, owing to the deficiency in the
number of votes given for a prior choice,
that choice 1s eliminated from the list of
candidates.

Electoral system: 3B Schedule 1 (which makes supplementary
supplementary  provision about the holding of elections, the filling of
vacancies, and disqualification) shell have effect.

Franchise. 3C. - (1) A person shall be entitled to vote as an
elector at a European Parliamentary election in an

electoral region if he 1s within any of subsections (2)
to (5) below.
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(2) A person is within this subsection if on the day
of the poll he would be entitled to vote as an elector
at a parliamentary election in a parliamentary
constituency wholly or partly comprised in the
electoral region, and-

(a) the address at which he is registered in the
relevant register of parhamentary electors is
within the electoral region, or

(b) his registration in the relevant register of
parliamentary electors results from an overseas
elector's declaration which specifies an address
within the electoral region.

(3) A person is within this subsection if-

(a) he 1s a peer who on the day of the poll
would be entitled to vote at a local government
election in an electoral area wholly or partly
comprised in the electoral region, and

(b) the address at which he is registered in the
relevant register of local government electors 1s
within the electoral region.

(4) A person is within this subsection if he 1s
entitled to vote in the electoral region by virtue of
section 3(2) to (9) of the Representation of the People
Act 1985 (peers resident outside the United
Kingdom).

(5) A person is within this subsection if he 1s
entitled to vote in the electoral region by virtue of
Part Il of the European Parliamentary Elections
(Changes to the Franchise and Qualifications of
Representatives) Regulations 1994 (relevant citizens
of the European Union).

(6) Subsection (1) shall have effect subject to any
provision of regulations made under paragraph 2 of
Schedule 1 which provides for alterations made after a
specified date in a register of electors to be
disregarded.

(7) In subsection (3) "local government election"
includes a municipal election in the City of London
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(tnat s, an election to the office of mavor, alderman,
common councitman or sheriff and also the election of
any officer elected by the mayor, aldermen and
liverymen in common hall).

Date of elecions 3D - (1) The poll at each general election of
representatives to the European Parliament shall be
held on a day appointed by order of the Secretary of
State.

(2) A statutory instrument made under this section
shall be laid before Parhament after being made "

Electoral regions in 2. For Schedule 2 to the European Parliamentary Elections Act 1978
England. (European Parliamentary constituencies in Great Britain) there shall be
substituted the Schedule set out in Schedule 1 to this Act.

Amendments and repeals. 3. - (1) Schedule 2 (minor and consequential amendments of
Schedule 1 to the European Parliamentary Elections Act 1978) shall
have effect.

(2) Schedule 5 (other minor and consequential amendments) shall
have eftect.

(3) The enactments listed in Schedule 4 are hereby repealed to the
extent specified.

Expenses. 4. For section 7(1)(a) of the European Parliamentary Elections Act
1978 (expenses. Consolidated Fund) there shall be substituted-

“(a) charges towhich persons on whom junctions are conferred
by regulations made by virtue of paragraph 4(2) of Schedule 1
are entitled by virtue of regulations under this Act, and

(aa) any sums required by the Secretary of State for expenditure on
the provision of training relating to functions conferred by regulations
made by virtue of paragraph 4(2) of Schedule 1.".

Commencement. 5. - (1) The preceding provisions of this Act shal: come into force on
such day as the Secretary of State may appoint by order mace by
statutory instrument.

(2) An order under subsection (!) may-

(a) appoint different days for different purposes;

(b) include such transitional provisions and savings as the Secretary
of State thinks expedient.

Short title 6. This Act may be cited as the European Parliamentary Elections Axt
1998.
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SENAT

SESSION ORDINAIRE DE 1997-1998

Anncxe au proceés-verbal de la séance du 4 février 1998.

PROPOSITION DE LOI

relative a I’élection des membres frangais
du Parlement européen,

PRESENTEE

Par MM. Michel BARNIER, Alphonse ARZEL, Denis BADRE,
Claude BELOT, Jean BERNARD, Roger BESSE, Jean BIZET,
Frangois BLAIZOT, Gérard BRAUN, Mme Paulette BRISEPIERRE.
MM. Charles CECCALDI-RAYNAUD, Gérard CESAR, Jacques
CHAUMONT, Charles de CUTTOLI, Désiré DEBAVELAERE,
Charles DESCOURS, Michel DOUBLET, Daniel
ECKENSPIELLER, Pierre FAUCHON, Gérard FAYOLLE, Hilaire
FLANDRE, Jean-Pierre FOURCADE, Yann GAILLARD, Patrice
GELARD, Jacques GENTON, Alain GERARD, Paul GIROD, Daniel
GOULET, Georges GRUILLOT, Bemard HUGO, Roger HUSSON,
Bernard JOLY, André JOURDAIN, Alain JOYANDET, Pierre
LAFFITTE, Gérard LARCHER, -Dominique LECLERC, Jacques
LEGENDRE, Jean-Fran¢ois LE GRAND, Frangois LESEIN, Jacques
MACHET, Jean MADELAIN, Pierre MARTIN, Mmes Lucette
MICHAUX-CHEVRY, Nelly OLIN, MM. Paul d’"ORNANQO, Joseph
OSTERMANN, Victor REUX, Roger RIGAUDIERE, Louis
SOUVET et André VALLET,

Sénateurs.

(Renvoyée 2 la commission des Lois constitutionnelles, de législation, du suffrage universel, du
réglement ct d’administration générule, sous réserve dc la constitution éventuelle d'une commission
spéciale dans lcs conditions prévucs par le Reglement.)

Elections et référendums.
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EXPOSE DES MOTIFS

MESDAMES, MESSIEURS,

La présente proposition de loi a pour objet de renforcer le lien
devant exister entre les membres frangais du Parlement européen et
leurs mandataires.

Le constat

Depuis 1979, les membres francais-du Parlement européen sont
élus au suftfrage universel sur la base d'un scrutin propo:tionnel a
I’échelle nationale. Au fil des scrutins, la participation populaire s’est
considérablement réduite, diminuant d’autant la représentativité de
nos représentants au Parlement de Strasbourg. A cela, plusieurs expli-
cations dont I'une I’emporte sur toutes les autres : le mode de scrutin
actuellement en vigueur ne permet pas 1 1'¢lu européen de s’indivi-
dualiser aux yeux de 'électeur, et a la construction européenne d’étre
représentée par un visage connu de chacun.

Cette représentativité est pourtant une des conditions d’une
bonne prise en compte des intéréts frangais dans la construction euro-
péenne, au sein de laquelle le Parlement européen joue un rdle impor-
tant et qui sera sans doute appel€é a croitre dans les prochaines années.

Il importe donc que les préoccupations de nos concitoyens soient
exposées au mieux par leurs représentants au sein de ]'unique institu-
tion communautaire €lue. Force est de constuter que tel n'est pas le cas
aucjourd’hui. La représentation parlementiire a Strasbourg se caracté-
rise par un fort absentéisme, favorisé par la variété des lieux de travail
des élus européens. Les fréquents cas de cumul des mandats otligent
en outre 3 des choix dont pitissent trop souvent les activités commu-
nautaiies. A cela s’ajoute un systeme de scrutin qui, en favorisant le
creusement d’un mmportant fossé entre 1'élu et P'électeur, ne permet
pas a ce dernier d’exercer un contrdle sur son représentant, et i ce der-
nier, de défendre ses propositions comme le bilan de son action devant
ses ¢lecteurs.
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L’esprit de la réforme

La prochaine élection au Parlement européen aura licu au prin-
temps 1999. Il reste un peu moins de deux ans pour mencr a bien cette
réforme. Ce délai est largement suffisant alors qu’il n’est guére utile
d’insister sur I’ampleur de 1’enjeu compte tenu de I’importance prise
par la dimension communautaire dans la 1égislation intérieure de
chaque Etat membre, et donc de la France qui se doit de disposer a
Strasbourg d’une représentation conforme a sa vocation et a ses aspi-
rations européennes.

La présente proposition de loi vise au maintien d’un scrutin pro-
portionnel car les enjeux en présence plaident en faveur d’une repré-
sentation de I’ensemble des sensibilités politiques frangaises. Elle est
cependant favorable i la suppression du principe d’ une seule et unique
circonscription qui présente les inconvénients mentionnés précédem-
ment. Elle soumet a |’approbation de la représentation nationale 1'idée
d’un découpage en plusieurs grandes circonscriptions réunissant plu-
sieurs régions administratives, a I'exception de I'lle-de-France, en rai-
son de son importance démographique.

Ces circonscriptions répondraient a une logique géogrzphique et
économique et auraient une superficie significative tout en étant des
ensembles doués d’une dimension.a échelle humaine. Le nombre
d’élus qu’elles désigneraient serait suffisamment élevé pour que puis-
se pleinement jouer le scrutin proportionnel, mais également suffi-
samment limité pour que le choix des électeurs puisse aisément s’ex-
primer. Les élus au Parlement européen, responsables devant les
habitants d’une zone précise, pourraient ainsi témoigner de leur acti-
vité devant leurs électeurs.

La représentativité moyenne de chaque €lu européen par nombre
global d"habitants serait équivalente d’une région a I’autre (685 598),
a I’exception des DOM-TOM ou elle serait plus élevée (481 750), ce
qui se justifie par I'importance que cette partie de la République occu-
pe dans les programmes communautaires.

Loin de créer un échelon supplémentaire dans 1’ordre adminis-
tratif, ces circonscriptions, dont le seul objet serait de permettre 1’élec-
tion des parlementaires européens, éviteraient que n’apparaissent 2
terme des «super-députés » représentant une région particuliere, ce
qui se produirait immanquablement dans le cas d’une superposition de
la circonscription européenne et de la région, deux régions n’ayant
dans ce cas qu’un élu, onze autres n’en ayant que deux.
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Par ailleurs, une circonscription supplémentaire serait créée pour
les Frangais établis hors de France.

Cette proposition de loi, enfin, tout en étant d’une mise en ceuvre
aisée, garantit le maintien du principe d’égalité de I’ensemble des
citoyens quel que soit leur lieu de résidence.

Tel est ’objet de la présente proposition de loi que ses auteurs
vous demandent de bien vouloir adopter.
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PROPOSITION DE LOI

Article premier

L article 4 de la loi n® 77-729 du 7 juillet 1977 relative a I’élec-
tion des représentants'au Parlement européen est ainsi rédigé :

«Art. 4. — Le territoire de la République est divisé en huit cir-
conscriptions composées de régions au sens de la loi n® 82-213 du
2 mars 1982.

« La répartition des sieéges a pourvoir entre les circonscriptians
ainsi que la composition des circonscriptions est fixée conformément
au tableau suivant :

Circonscriptions Nombre & ¢lus

Nord-Manche (Basse-Normandie, Haute-Normandie, Picardie, Nord - Pas-

Lo L1 T OO SORUR R 13
Grand Est (Alsace, Bourgogne, Champagne-Ardenne, Lorraine, Franche-

(001 7= L S OSSP 12
Hle-de-France ..ooveeiiicvnnnne — ............................... . ......................................... 15
Arc Atlantique (Bretagne, Puys de la Loire, Poitou-Charentes) ..................... 11
Centre-Massif central (Auvergne, Centre, Limousin) .........cocooeiiieinncnnane. “
Grand Sud-Ouest (Aquitaine, Languedoc-Roussillon, Midi-Pyrénées) ........... 11
Rhone-Alpes-Méditerranée-Corsc (Corse, Provence-Céte d'Azur, Rhine-

AUDES) ottt et e et e s st et e e e e araraeeeans 14
DOM-TOM ettt oeseseseesteseesaeaneeaeeas 4

Article 2

Il est inséré, apres "article 4 de la loi n® 77-729 du 7 juillet 1977
précitée, un article additionnel ainsi rédigé :

«Art. 4 bis. = Une circonscription supplémentaire est créée pour
permettre aux Frangais établis hors de France d’élire leur représentant.
Un siége est affecté a cette circonscription électorale. »

DOC_EN\RR\354\354956 -73- PE 224.331/fin.



20 May 1998

OPINION
(Rule 147)

for the Committee on Institutional Affairs

on a proposal for an electoral procedure incorporating common principles for the election of
Members of the European Parliament (report by Mr Anastassopoulos)

Commuittee on Legal Affairs and Citizens' Rights

Draftsman: Mrs Evelyne Gebhardt

PROCEDURE

At its meeting of 4 November 1997 the Commuttee on Legal Affairs and Citizens' Rights appointed
Mrs Evelyne Gebhardt draftsman.

It considered the draft opinion at its meetings of 3 February 1998, 26 February 1998, 28 April 1998
and 19 May 1998.

At the last meeting it adopted the following conclusions by 11 votes to 1, with 4 abstentions.

The following were present for the vote: De Clercq, chairman; Gebhardt, draftsman; Afioveros Trias
de Bes (for Ferri), Berger, Buffetaut, C. Casini, Cassidy, Cot, Fabra Vallés ( for Palacio, pursuant
to Rule 138(2) of the Rules of Procedure), Falconer (for Barzanti), Garriga Polledo (for Mosiek-
Urbahn, pursuant to Rule 138(2) of the Rules of Procedure), Newman, Oddy, Thors, Tsatsos (for
Medina Ortega), Ullmann and Zimmermann (for Verde i Aldea),

I. BASIS IN THE TREATIES

Provisions on electoral law appeared in the 1957 Convention on certain institutions common to the
European Communities, which amended Article 21(3) of the ECSC Treaty to read as follows:

'The Assembly shall draw up proposals for elections by direct universal suffrage in accordance with
a uniform procedure in all Member States.

The Council shall, acting unanimously, lay down the appropriate provisions, which it shall recommend
to Member States for adoption in accordance with their respective constitutions requirements'.

The provisions currently applicable to elections to the European Parliament are those of the EC
Treaty in the version of 7 February 1992 (Maastricht). They are to be found in Articles 8b(2) and
138(3) require, over and above the provisions of the original version, the assent of a majority of the
Members of the European Parliament for the Council's legal act.
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A diffening wording in the Treaty of Amsterdam (Art. 190(4)), is not yet in force, since the
ratification process has not yet been compieted in all Member States.

Also relevant are Art. 138a on political parties at European level, and Art. F (principles of democracy;
human nights and fundamental freedoms) of the Treaty on European Union.

Except where otherwise provided for, the Act of 20 September 1976 conceming the election of
representatives of the Assembly by direct universal suffrage (OJ L 278/1976) ctill applies.

. AMENDMENTS NECESSARY
A General

The principles of democracy demand that there should be general electoral principles recognized in
all Member States. Under these principles the Members of the European Parliament must be elected
by direct universal suffrage through an equal, free and secret ballot.

B.  Therghtto vote

The right to vote should be readily comprehensible and should thus be dependent on only a small
number of criteria linked to the introduction of the citizenship of the Union in Article 8 ot the Treaty
of Maastricht and the electoral act 93/109/EC.

1. All citizens of the Union who have reached the age of 18 are entitled to vote (this already
applies in all Member States).

2. The right to vote is dependent on entry in the electoral register of the place of residence in
the Member State concerned. Derogations which prevent or restrict freedom of movement,
and the freedom of citizens to choose their place of residence within the European Union,
should be avoided.

Entry on the register should be a straightforward and inexpensive procedure and should
follow automatically on reaching the appropriate age, or, if a citizen changes place of
residence, should take place within a period of time which also applies to the citizens of the
Member State in question.

3. The right to vote may only be exercised when it has not been withdrawn by a final and binding
decision in the state of ongin or the state of residence, either as the result of a court judgment
or for some other reason.

4. For citizens of the Union living outside the European Union, it makes sense for the right to
vote to be governed by the laws of the state whose citizenship they possess.

C.  Right to stand for election

The right to stand for election should in principle be based on the same criteria as the right
to vote. This applies in particular to the minimum age, which currently ranges from 18 to 25
in the Member States. There is no clear reason why persons who are of full age and legal
capacity should be denied the right to stand for election.
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2. Candidates may only be proposed by parties, who have a special role (Art. 138a of the EC
Treaty). The parties must draw up lists of candidates, which take account of social groups and
regional features. Individual candidacies should not be ruled out, and should be permitted if
supported by a certain number of signatures. This number of signatures must be the same for
all Member States and must be relatively low, in order to give individual candidates a broadly
equal opportunity. Requinng a deposit would place independent candidates at a disadvantage
compared with parties and would unduly impede less well-off candidates.

3. The duties of the European Parliament as a transnational parliament are of a special kind.
They are not compatible with the interest of a national or regional parliament in a Member
State. For further incompatibilities see the Act of 20 September 1976.

D. El ral pr r

Fourteen Member States already use a system of proportional representation. Even the UK has plans
to move away from the first-past-the-post system.

Hence, a decision has been taken in favour of proportional representation in the European Union.
However, at a time when a growing number of citizens aspire to greater political participation, it
needs to be seen whether and to what extent this aspiration can be realized in the election of the
members of the European Parliament.

The option of casting preferential votes, which is already a possibility under some electoral laws,
seems sensible. It counteracts the tendency of Parliament to become facetess. However, it should not
be forgotten that preferential votes tend to reduce women's chances of being elected and to favour
'the great and good'.

Dividing the electoral termtory into constituzncies of a manageable size would also help break down
anonymity and encourage personal identification of citizens with 'their’ Members. Constituencies
would also simplify the requisite balanced regional representation of citizens in the European
Parliament.

In addition to balanced regional representation, there is a need for a balanced representation of the
sexes. Proportional representation permits the adoption of an appropriate uniform set of rules.

E. Allocation of seats

The allocation of seats to parties and to independent candidates should be based on the number of
valid votes obtained. A sensible way of allocating seats is through a system of highest averages (e.g.
the d'Hondt system). To avoid fragmentation of Parliament which would hamper its work, the
uriform election procedure should provide that only lists gaining a minimum percentage of valid votes
can be considered for the allocation of seats. This percentage should not be higher than 5%.

F. Electoral term: date of election

The five-year electoral period has stood the test of time and should be kept. To take account of the
differing traditions in the Member States the system should permit the election to be held on a
weekday or a Sunday. It must therefore take place on several consecutive days.

DOC_EN\RR\354\354956 -76 - PE 22433 1/fin.



G.  Election expenses

Under a uniform system election expenses should be reimbursed in accordance with the same criteria
and to the same amount. The basis for calculating the amount reimbursed should be the number of
votes obtained.

Member States set a ceiling on individual election expenses in order to prevent the outcome of
elections from being influenced by capital resouices.

H. Pr I I

The uniform election procedure for the Members of the European Parliament should be marked by
a high degree of flexibility and should be responsive to future developments: for example, the
enlargement of the European Union, the presentation of European lists by European political parties
or the possibility of the right to vote being granted to all persons legally resident in the European
Union.

oL CONCLUSIONS

The Committee on Legal Affairs and Citizens' Rights proposes an act concerning the election of
Members to the European Parliament embodying the following principles:

i. The Members of the European Parliament shall be elected by direct universal suffrage through
an equal, free and secret ballot.

9

The electoral term shall be five years. The polling dates shall extend over not more than five
consecutive days, including a Sunday.

3. The right to vote and the right to stand for election shall be accorded to EU citizens who have
reached their 18th birthday, who are entered on the electoral register and who have not had
their right to vote withdrawn in accordance with law. Registration shall be automatic. The
right to stand for election should be based on the right to vote. Therefore no monetary
restriction should be placed on the individual's right to stand. Individual candidacies should
be permitted if supported by a certain number of signatures, which should be relatively low,
in order to give individual candidates a broadly equal opportunity.

4. Membership of the European Parliament shall be incompatible with membership of a national
or regional parliament and with the office of leader of a regional executive or of mayor of a
large town with a population of more than 50 000. Members of a government, the European
Commission and the governing bodies of the European Central Bank, and officials or agents
thereof, and the persons referred to in Article 6 of the Act of 20 September 1976 may not
simultaneously hold a seat in the European Parliament.

S. In the allocation of seats only lists which have obtained at least 5% of the valid votes cast
shall be taken into account. Under the laws of the Member States, the casting of preferential
votes may be permitted. Individual candidacies must be permtted in ali Member States
according to the same rules.
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The electoral area shall be divided into temitorial constituencies of a manageable size.
Member States with less than 20 mullion inhabitants may refrain from making the subdivision
into constituencies.

The total number of seats in the European Parliament shall be filled by means of a
proportional, list-based voting system. No later than the 2009 European elections, the parties
shall be permitted to set up transnational lists of candidates. The Council, acting on a proposal
from the European Parliament, shall enact the necessary implementing provisions.

Each of the Member States may establish a ceiling on the expenditure which candidates may
devote to the electoral campaign on the basis of similar principles and a transparent statement
must be made regarding the expenditure incurred.

Except where otherwise provided for, the Act of 20 September 1976 concerning the election
of representatives of the European Parliament by direct universal suffrage (OJ L 278/1976}
shall continue to apply.
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