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INTRODUCTION

The Councd made wt ite meoting on 19 March 1998 conidarable progress concerning

cortain draft Articles submitted to it In conformity with the instructions from the Counclil,

the refevant instances of the Council have since actively cominusd the work regarging the
remaining oustending igsuss. The opinion of 3 April 1898 of the European Parliament on
the draft’’ hes been considered durlng thesa progeedings.

Soine questions still remain unreeclved, byt gaod pregrass has been made, and it should bo
possibie 10 reack poiitical agreement at Council on & substantlel part of the text at this
Ftage. '

Polnt ]| balow sets out the remalning questions regarding the Text in the Annax. The aubject
of the roia of the Court ¢l Justice 1s covered under poimt Il The situation regarding the
negotiations on the Hwclusion of provisions on interception of 1elecommunlcations is outfimed
under point V. The Council {s under point V invited tc a=xamine certain of the autstanding
quzetions and to glve o rnapdate for the continued work on the draft.

{1

See document 8A20/28 PE AE 26 ADD 1.
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I UNMRESOLVYED OusaTIONS RECARSING THE TEXT IN THE ANNEX

The following questions remain unresaived (for fusther detalls see the taotnotes to the text
in the Annex|:

a)

Ganeral reseryntion

- Gerersl oarljamentary scnRiny reservation by the Danish delegation on the drafe
Canvention.

bl Arddo 5 (Requests for mytual assistance)
- Resecvation by the Spanish dolegdtion on paragraph 3, This regérvation pnd the
reservations by the Bpanigh delcgation on Articles 16 and 17 ara linked Together.
Possibla soluticns are belng explored botween Spuin and the Presidency.
c) Arilala § {Hearing by video conferanos)
- Senstiny reservation by the Ramsh deleqalign on ths Article.
d} Acdticie 11 iCover investigations)
Pardiamentary serutiny reservation Dy the Swedish delssation on the Inclusion of
Artigle 11 in the Conventlion.
3! Articie 16 {(Gtisments)
- neservation by the Spanith delenanon. Sas point b).
fi Asticka 17 (Reservations)
- Reservation by the Spanich dejegption. See polnt k).
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gt Duta protectsn

The malarity of the delagations could agreg 10 % proposal from tha Presidency to enter
the following declaration In the minutes of the Councli #t the sdoptian of ths st
drawing up the Convention:

“The Council deciares that the issus of whathar to adopt provisions relating to t!ia :
protection of personai data which are communicated pursuant 1o the application of thiz
Convention will be resolved durlng the Council’s considerstion of the proposad Fratocol
io the Convention, having regard to the provisiens of the Councd of Europe Convention
of 28 January 1981 for the Protection of Individuals with regard to Automatic
Frocessing of Personal Data.”

However, the WMM could not acoept this proposal ang
oentinvied to support the following altemative warding:

"The Council declares that the issuc of which provisions tHating to the protecden of
personal data communicated pursusnt to the applicatian ai this Canvention shall be
adopted, will be regolved during the Council’s oonsideration of the propoged Prataco!
the Canvention. (having regard to the provisions of the Councll of Euroge Convention of
28 January 1981 far the Protastion of Individuals with regard 10 Automatic Processing
of Parsonal Data. Theae provisions sheli be epplicable fikewise on Yhe processing af
dala cutside the grea of aytomated filing systems.}"

Il ROLE OF THE COURT OF USTICE

Delegations in the K.4 Cammittes agreed that the question of a8 role for the Court 5f Justice
in relotion to the Convention should be examinsd in the context of the proposed Protocol 1o
the Convention. ' '

Howsvar, the Lega! Sorvice of the Councll bas (n the context of the ongoing discussions on
the draft EURODAC Convention been nsked by the Permanent Representatives Commintee
to present a written oplnion on cenain questions regarding tha possible consequencas of the
provisions en tha Court of Justice (n the Amsterdam Treaty tor Conventions adoptad undec

Titte VI of ihe Treoty on Europesn Union before tha entiy into force of the Ampterdam
Treaty.
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it will be necessary to re-examine in due courss tha rele of The Cour? of Jusiice in relation to
the Mitual Azsiztance Convention dbpénding an the outcoma of the discusalons on the
araft EUDRODAC Canvention,

INTARCEPTION OF TELECOMMUMIOATIONS

Tha Committee @acuasad the auhieel of the inviusion of provigions on intercaption of
telegommunications. it was sgreed that fucther examinztian af thiz issue was nacessary
hofove syubmIRtIRG 4 o the Council, it s in particular necessary to furthar examine which
scenarios lwelving interception the taxi shouls covér. A numbeér of points of detail will also
have to be considered further.

CONCLUSION

The Committee invites the Councll to:

- take nate of the progress made;

- examing the unregeived questions set out under point 1l sbove 8nd record agreement on
as much as possible of the 1ext in the Annex;

- instact the selevant Instances of the Council wo finallze tiw work on the Convention as
sSGon as passidie, huﬁing in mind that tha deadline for tha adeptien =f the Convention
hoa been fixed 1o mid 1288 in the 1997 Actlon Pian to combsat organized crime'?,

A

GJ féo € 251, 15.8.1888, paga 1.
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COUNCIL ACT

cf

drawing up the Convertion on Wiituai Assistance
in Crirminal Matters betwesn the Mamber States of the Euiopean Union

THE COUNCIL OF THE EURQPEAN UNION,

Having regard to the ¥seaty on European Ualon, and in particular Article K. 3{2){c} thereof,
Whernas, for the purposes of achieving the objectives of the Union, the Membaer States regard
tha rules governing mutus asslatance In griminal matters batween the Member States of the

European Unlon as a matter of cormman interest coming under the cooperation provided far in
Title VI of the Treaty,

HAVING DECIDED that the Cenvyantlon signed loday by the Representatives of the Governmenty
‘af the Member States of the Unlon, tha:taxt of which is given In tha Annax, is hereby. drawn up,

RECOMMENDS that it be adapted by the Member Statas in accordance with their respective

canstituzinnz! sulas,
Done at Grussaia,

For the Caounail
The Preslder
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CONVENTION,
DRAWN UP ON THE BASIS OF ARTICLE K.3
OF THE TREATY ON EUROPEAN UNION,
ON MUTUAL ASSISTANCE IN CRIMINAL MATTERS
BETWEEN THE MEMBER STATES OF THE EUROPEAN uniant

THE HIEH CONTRACTING PARTIES ta 1his Canverition, Mamber States of the European Union,
REFERRING ta the Council Act ot

CESIRING ta improve judicial cooperation in criminal rmarters betwecn the Mermber States of the
Union;

POINTING OUT 2hat the Memoer States have a common Interest in ensuring that mutya!
assistance between the Member States is provided in 2 'fas‘i and gfiicient manner compatible
with the basic principies oT their national law, inciuding the principlas of the

European Conventign for the Protection of Human Rights and Fundamental Freedoms, signed in
Rome on & Noevember 1930; '

EXPRESSING their confidence in the gtruotyre and functloning of their lagsl aystams and m the
abitity of all Member States to guaraniee a 7air tlal;

TAKING |NTO ACSCUNT the importance of concluding & Convention between the
Membar States of the European Unlon to supplemem the Eutapesn Convestion on Mutuai

Aszistars i Crimingl wdaiters of 20 Aprit 19%8 and other Canventions in torce m this area;

Far e Y]] e o

CONSIDERING et the provisions of those Conventiona remain wpplicabls for att roatrars ngt
.covered by this Canvention,

Wharaas the Membaer Staag grtach inportance o strengthening Judicial caoperation, while
continsing 10 apply tha principie of prapertionality,

HAVE AGREED ON THE FOLLOWING PROVISIONS:

General narBementary soruting reservation Gy the Dpnigh deteqation on the draft Convention.
w37/ 24 mvem EN
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Article 1"

Genera)l provisiona

i.  The purpose of this Conventlon is 1o supplernent i provislons 3nd faciiitate the
applicavien between the Member States of the European Unlan, of:

- the European Convention on Mutual Assistance In Crminal Matters of
20 Apri) 1958, nereinaftor referred ta as the "Curopasn Mutual Assistance
Convvention”;

- the Additional Protaceol of 17 March 1378 10 the Ewopesn Mutual Aksistance

Convention; .

- the Convention of 19 Jung 1890 applying tha Schengen Agreement of
14 Juno 1985 on the Gradual Abakrioa ¢f Checks at thelr Common Borders, in the
context of ralations batwaan the Member States party to that Convention, and

- Chapter 2 of the Treaiy on Extradition anxd Mutusi Assistance in Criminal Mattere
between the Kingdom of Balgium, the Grand Duchy of Luneembourg and the
Kingdem of the Netherlands of 27 June 1962, as amended by the Pratocof of
11 May 1874, horainaftsr raferred to as the “Benejux Trealy”, In the context of
relations betwean the Member States of the Benelux Economic Union.

2. Paragraph 1 shaii not 2fieql the applicatdon of more favourable provisions in bilatesal
or multileters! egreementa betiwaen Member States o, as provided for In Artlcle 26(41 of
the 1959 Convenrtian, aangements i the fisld of mutual aseistencs in criminal matters
agreed on the basis of uniform iegislation or of & apecisl xyatem providing for the reciprocal
appiication of measwes of mutual esaistance In their respeative territorics.

M The taxt of Article 1 has been modelled on Articla 1 of the Cenvention on Extradition of

27 Septernber 1987 (0J No € 313, 23.10.1886. p. 11). Tha exelanatery repot to ba
drgwn Up will provide axplanstions on the Ardels, including the axpragsien “more
favourablie”™ in peragraph 2. On thig {gsue it might take = lsaxd from the explanatory report
on the Extrasition Convention (0J No C 181, 23.6.1887, p. 13}
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Adicie 2
Provedures in connaction with which assistence 1s 76 be affarded

Mutual assistance shall siso be atforded in proceedings brought by the adminlctmﬁw
authorities In regpect of offzncad which are punizshable under the natione! law of the
raqucnﬂng or the requested Mamber Stata, of both, by virtus of being infrinpements of the
ruleg of law, where tie declaion may give rige to proceedings befors & court having
furlgdiction in partiouler in oriminal matters. '

Mutual aesistance shell also be afforded in connection with criminet proceedings and

procadures as refarcad to in paragraph 1 which relate to offances gr infringemants for
which a legal paraon may be held Habfe In the requasting Member State |

AS!' .Q|£ a [&4]

Compliance with {he formalities and procedures indicated by the requesting Member State

Whare mutua! gsalgtance is attorded and proﬁd’ca that such formalitlas and procedurss are
not contrary to the fundamental principles of [aw In Yhe raquested Member State, the
Member States shall undertake ta gomply, unfess othorwisa previded in this Conventlon,
for purposes of exscutlryg lelters rogatory, with farmalities snd procsdures exprassly
indigated by the requesting Mamber State. The requested Membar State shall executs the
request for ussiatance az aaon as possible and shall take as full gocount as possible of any

deadiines st by the requesting Member State. The requesting Mamber State shall explain
the reasor: for the deadline. ™ ‘

n

{2

3

The sxplanarory raport wif have to make it olear that this paragraph covers the concept of
"Ordnungswidrigkeit™ in Germen |egistation (see Article 1{l} i the explangtory report on the
furopasn Mutua) Assistance Canvention),

The expianatory raport wik point out that stetements made updar Articls & of the Europun
Mutual Asgiartance Canvention sre not atfected by Article 3.

The explanutory report will point out that the possibility of setting deadlines should not be
abuaad and that where the requesting Mermber Stata coniders it approfriate w0 set
deadliines 1t should only set deadlines which are reagunable under the glvan circumetances.
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2. \Wharp the reguest cannot, o¢ cannot fully, be sxszuted in accordance with the
raquirements set by the requetting Mambes State, the mhoﬂﬂe- of tha raquestesd
. Member State chall pramptly inferm the authorities of the requesting Mambser Btata and
indicats the conditions under which it might bl"pouiblu to oxocuti; the raquest {..). The
authorities of the requesting and the requested Member State may iubnqucrrt:v agtee an
furthar action to be taken concerning the request, where nécessary making such action
sublest to tha fultfhnant 67 thode Sonditions.

3. W mis foresecable that the deadline set fdr axecution of the requext cannot be complied
with, and if the grounds referred ta in paragraph 1, third sentence, indicate in 3 aanerete
way that tivs will isad to substantial fmpalmment of the proceadings being condiotad im the
requesting Membar Srate, the authertles of the raguested Member State shall promptly
indicste the estimated time needed for execution of the request. The zuthernties of the
requesting Membar Stats shaill gromptly indicate whathar the requast iz to he upheld
nonethgless. The authorities of the raquesting and requestad Mamkbor Stetes may
subsequently agre2 on further action to be taken concerning the request.!"

Article 4 @

Sending gn¢ service of procedural decuments

1. Fach Member Stst: ahall song progedural documents intended for persons who are in the
territory of snothesr Member Stats to them directly by nost.

™ The expianatory 1eprt to the Conventon wall state that If the conditions ser sut In

paragraph 3 wre mat, ihe requested Member State is obliged 1o meke the retlcstion to tis
requesting Member State 93 provided for in the paragraph; The last sentense provides for
the posaitiliity of agreements between Mcmber States, which may be reached In an
informai manner and do nhot imply any binding lagsl obligations.

The fethedands deleqatiop bas asked that the explsnatory report should make & ciear That
the requeated Member State could notify the Requesting Membar State of delays either in
writing or by telephons. _

e explanatory report to the Convention will clarify the tarm "procadural dodumens®,
nierprating it widely to include, for exampia, court devisiens and judicini verdicts.

o
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Procedural dacuments mav be sent via the computent authorities of tha requasted Mamber

. State onjy if

- the eddress of thna pargen for wham the decument 5 Intended is unkmum or
imecertain, Y o

- tha refevar pracedural law of th2 reguesting Member Stato nquiros proof other than
prost st can be obtained by post of the service of the document on the addreases,
&

- it has not been possibie to serva the docuraeni by post, or

~ * the requesting Member State has justifed tessone for considering thet dispatch by
post wiit be ineffective or Is Inappropriate.

Whare there i= reagon to belleve that the addresses dogs ngt UNCINgtand tha language n
which the document is dratied, the dooument — or at least the impartant passages thereo!
- trust be wansiated inte [one of] the ianguagels} af the Membe State in the temtory of
which the addressee is staying. If the autharity by whigh the precedurnl document was
issued knows that the addressee understands only some other ignguage, the document —
or at least the important passages thareof ~ must be transiated inte that ather language.

2 All pracedural documents shall be acoompanied by = report stating that the sddressce
may obtain informcion from the aythority by which the document wiis issued or trom
other autharities in that Meraber State ragarding his or her rights and abligations
conceming the document, Paragraph 3 shall aise epply to that report.

Artictex 8, 9 gnd 12 of the Ewropean Mutual Astittence Convention and Articles 32, 34
and 35 of the Beraiux Treaty shall opply.

11}

1

The explanatony report will point out that tha requesting Member Stste shouvld make
regsonable effarrs to find the gddrass of the person belore making a raquest and that the
requast shouwld e zecompanied by relevame Information where gossible 10 heip the
requested Member Stete to find the perzon,

The exglanmory repert Wil give addional information en the content of the report roferrad
to I Artlole 4(4). The report could draw un Adticia 11{4} ang (] of 7945/87 JUSTPEN 41.
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Aricln 8

Trarmmission of requosta for mutual aasistancs

Requests for mutual assistanoe and the communicotions feferved to in Article 6 shill ba
made directly between judiciel authorities with territariat competence for their servize and
exacution. and returaad thisgh the same channgls uniess otherwise gpecifind i this
Asticie.

Any charge brought by 3 Member State for procsedings before the cuurts of another
Member State within the meaning of Articls 21 of the European Miymual Assistanc?
Convention and Articie 42 of the Banglux Treaty may be tha cubjact of girect
communications between the competent judicial authorities.

Paragraph 1 sheil not prejudice the posslbility of requests being s&nt O returned in specific

LASCE:

{ai between a centrsl authority of a Member Stufz and a central authonty of ancthwr
Membor State, or

(b} between a Judicial authority of one Member S2ats and & centrai authority of another
Membar State.

A Momber State may deolare, In a statement 10 be 3ent 10 tha desoshary of shis
Convartion, that s judlsial authorktlas do not, or go not in general, nave authority to
executc reguosts raceived directly as envinagnﬁ In naraoraph 1, or reguests restived from
2 germral authority @s envisagad in parsgraph 2(b), and that requasts and information must
therefore be sent via the contral eurhority or authorities of the Member State to the extent
Indicated in the sidtement. The Member State may at any tima amend ite st=tsment by
means of a communiostion 2 ba mede to the depositary snd any such amendment shall be
for the purpose of giving grester etest to paragraph 1, 2

!

The sxpianatary roport wili explain that the poswmbidity of & dz2ctaration ragarding
peragraph | has boen provided to cater for Mambaer Statas, in psrticular Ireiand end tha
Urated Kingdom, whare judicial sutharities are not gancrally compsient 10 execute Gifeot
requests for mutual assistonce. The K. 4, Committas has roied that the possibility of a
declaration regarding paregraph 2 1b) has been provided at the request of France.
Reservation by the Spanish deteapsicn
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4, Any request s reterred to in paragraph T may, far the 3z%a of apeed, Do mede via the
_ International Criminal Pelics Organization {interpol] or BIY body compatant under
provisions introduced pursuant to the Tresey on Eurgpean Union.

5. Whare, In rezpect of requests pursuant to Articles 10 or 11, the competent authority i2 a
iudicial zuthority of & cenitrail suthonty In one Member State and a poilce or customs
authority in the ¢ther Member Statg, requogts may be magde and answared dirscrly
betwzan Thess puthorities. Paragraph 4 shall apply to These doracts.

8. whore, in rcepect of reguests for assistance in ralztich 1o procendings as gnvisaged in
Article 2(1] the opmpetent authority I8 @ judicial authority or a certrel authority in one
Member State and an administrative autherdty In the other Member Siete, reauests may b2
made and aazwerad direotiy between thess u-uthmiﬁaa. |

7. Any Member State may declara, whan giving the aotification provided for in Article 18(2),
that 1t ig not baund by the firat seatence of paragraph S and/or by oaragraph © or that it
wiil only apply those paragraghs under certain conditions which R stiail specify. Such 3
declargtion may be withdrawn or emended at aay time.

8. The follpwing roquests or cammunigations ghall be made through the etntral authorhies of
1he Member Stares: '

(8} requests tor tamporary transfer oF vansit of persons hald In gustody ag refared to in
Articie 8 of this Convention, in Artlele 11 of the Europsan Mutual Assistance
Conventicn and in Articia 33 of the Banelux Treary;

b notices of judgments as referred to in Article 22 of the Europman Mutual Asslstanos
Caonventlan and Acticts 42 of the Béneiux Treaty. However, requasts for copies of
convictions and measures as referrad to in Articls 8 of the Additional Protocol to the

Europsan Mutual Azsistance Corvention may be mads diragtly to the competent
euthorities:
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Adigle §

Spontaneous exchange of information

Tha competent suthoritiss of the Member Stater mey, within the iimits of their nationai

faw and withayut & raquas? 6 that effect. exchange informatian rolating to criming! offences
of Infringemants of regutations. as referred to i Article 261}, the punistment o handling of
whioh falls within the cormpetencs oF the racelving ﬁuthoﬁty at the time the information s
provided. '

2. - The providing authacity may, pursuant 10 s natlonal taw, (mipose corditions on the use of
‘auch infacmation by the reselving authority.

3. The receiving authority sh3ll be bound by thase conditions.

Title It
Requeats far certaln gencitic feymg of mutual assistance
Restitution

1. At the request of the mzuesting Membar State and without prejudioe ta the righes of hena
fide third partlee *'!, the requested Memher Stite rmay place articles gbtained by criminal
menng st The dizporal 07 N requedting §tate with a view to thelr rerurm w8 thei Aghtful
awners, ‘

i. Inapplying Amnicles 3 and 8 ef the Eurapean Munmi Asgictznce Conventlon and

- Amigles 24{2) and Z8 of the Benalux Treaty, the requested Membar Ststs may waive tha
return of articles supplied 3 the raguesting Mamber State if the restitution of guoh articles
to tha nghtfui owner may be racliitated thereby. The vights of bona fide third parties shalt .
not be affacted. '

i Yhe sxplanatory rgpart will contaln an explanation of the expression "righis of bona fida '
third parties™ and wilt maks it clear thst Artlcla 7 s to apply only In cases where there Is
no doubt a2 to who ia the righefe! swner of the articie,
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3.  inthe event of any such weiver as referred to in paragraph 2, the requested Member State
ahel wxercise No security right or othee right of recourss under tax or cuxtoms legislation n
reapect of aurrondered ardcles, other than thowe owed by the rghtful owner.

Temporary transfer of persons held In custody ter purpssas of investigation

1. Wheia there is agreement batween the competent authorities of tha Memoer States
concerngd, a Member Stata which has raguestsd an inveatigation for which the presence
ot a person held in custody on 1t® own territory is requirad may tamporerily vransfer that
peraon o the temsitory of the Member State in which the investigation is 1o take pince,

2. Tha agreement shiiﬂ cover the arrangements for the temporary transfer ¢f the person and
the datc by which he must be returned to the teritory of the requesting Member Stats.

3. Where consent to the transier. ls raequired from the person concernad, a statament of
congent or @ copy thereof shall be provided prometly to the raquested State.

&. Tho period of custody in the 1arritéry of the requestad Member State shail be deductad
from dha period of detention which the percon concesned g or wii_l be obfiged to undengo in
the territory of tha mquasting Member State.

B. Asticles 11{2) and {3}, 12 ans 20 of the Eurggean Mutuel Assistance Corvention and
Articles 33, 35 and 46 of the Benelux Treaty shali apply.

6. Each Member State may desiare when giving the netification provided for in Articla 18(2)
that. before reeching an agreament under parsgragh 1, the consent tefaricd to in

parsgraph 3 will be required or will be required under certain conditions indicated in the
declaration.
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Aticts @

Hearng Ly video conference

‘i a pemson e in ore Membsr Stata’s tenitoly and fing 10 be hoord as 8 witness of exXpaert

by the judiolal authoritien of anothes Member Gtexe, the latter may, whare K is not
desirabla or peasible fo7 the poreon to be heard to appaar in ita territory n pergon, request
that the hrearing take piace by video conference, a2 provided ior in paregraphs 2 (o 8.

The requested Mdmber State thall agrae to the hearing Gy video conferenoe pravided that
the e of tha video confersnce Is net cantrary 1o its fundamentasl gringiples of iaw @ypag
on condition that it has the technlca] means to pesmit the hesring. if the requestsd Membar -
State has NG gccess to the tachnical means for video canferancing, such means may be
made avallable to it by the reguesting Member State by agreement between them,

Applications for a hearing by video conference shall contain, In addition to the data
ceferred to in Anicis 14 of the Eurcpean Mutust Assistance Conventlon and Article 37 of
the Benslux Traaty, the reason why it is not desirahle or possible for the whness or expen

ta attend, the name of the judiclal suthority and ot the persont who will be conducting the

heenng.

The judiclal authority of the requested Member State shall summaon the person conderned
to appear in accordance with the fe'ms preseribed by its legisiation.

3]
v}

Ferutiny resgrvation by the Danish defagetian on Article B.

tt will be explained in the exolanatory repart thas the refersnce to “undamental principles
of law™ Iinplies that a requast may not be rofused for the acis reason that one of more
datalied condiions for hearing by vides ooatersnes under the lw of the rsquosted Member
Srate are not met.
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5.  With reference to hearing by video gonference, the following rules shall appiy:

(= & judicial suthority of the requested Member State shall be bresent during the
heating, where hecessary asaisted by an interpreter, and shail also be responsible for
ensuring both identification of the person to be heard and respect for the
fundamental ptinciples of the law ¢of the requested Membar State, It the Judicla!
authorty of the requested Member Bram judgaes thar during the héering the
fundamantal principles of the law of tha requested Member State are Infringed, it
shall immedistely take tie Necastary measures for the continuasion of the hearing
according to the above-mentloned principfes.”’ ;

(h)  measures ei:tendlng to the protection of the person to be heard may be agreed
between the cotnpetam authonties of the requesting and the requested Membaer
States. 12

(¢}  the haaring shall be condugted directy by, or under the ditection of, the judicial
aulhority of the requesting Member State In sccordance with Ks own laws:

{di at the request of the raquesting Momber Stats the raquested Member State shall
ensure that the person tu be heard is assisted by an Interpretsy, if Necessery;

te)l @ the perscr 10 be heard may algim the right not to testify which wouid accrus ta
him or her under the law af eithes the requested or the requesting Membaer State:

(1 & wilt be st=ted in The expianatory report ont the Convention that the requesting Member
State could azk on the basis of Aricle 3 and Artlcle 8{B}e] that counsel for the person to
bs heard be siqwaed to sttend the héarlng. :

A The axplanstery report will stete thar those measures may Include, for'instance, the
Implementation of the requeming Member State’s legislation on the protegtion of the
persons 1o be heard.

W The subject of dealing whh the right ta refuse o give evidence 82 = general issue wilt ba
sdded to the Hst of items to be dealt with In the contaxt of a Protam_l 1o tha Conventlon,
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Wirhout prejudics to 8ny measures agreed for the protuction of persone, the kudiclal
suthority of the requested Member Stata shall on conclugion of the hawring draw up

. minutes lndioating the dete and placé of the heardng, the idemity of the persen heurd, the

identitics and Tunctions of all other persona Durticipaﬁng In the hnrlng,‘ any caths taken
and tha technical conditlons under which the heafing took place. The document shail be
forwarded by the competent autharity af the rlqu:iasud Member Suste to the competent
authority of the requesting Member State.

The cost of establishing the video link, coots related to the servicing of the video link in the
tequested Member Btete, the remuneratian of interpreters provided by ht and affawances to
whnesses and exparts and thalr travelling uxpormils in the requested Mesnber State shal
be refunded by the requasting Mamber State to the requested Membar State, unless the
latter renounces the refunding of alt or gome of mégo EXDUNTAE.

Each Member State shall take the necessary maasives to ensure that jts national law
applles whare witnesges or experte are being heard within s 1erritory in conformity with
this Article and rafuse to tastify when under an obligation 1o testify or do not testify

according 1o the truth, in the came way a8 if tha hearing took plsce in a natfonal
precedure.

Member States may at thelr discretion also apply 11@10 proviglons of thic Article, where
appropriate and with the agraament of their c:ompeften( judicial suthorities, to hegings by
video conferenca Involying an accused parton. In t‘lhls caee, the decraian to hold the video
conference, and the manner in whiah the video co}ufyonoe shall be carrled our, shall be
subject to agresment betwsan the Member States %:oncamed, in confarmity with vheir

it - - — -

|

M

it will be explained m the expinnetery report that the requenting and fequestsd Member
States could inform each other whove gpprapsiste for the purpose of application of

paragraph 8, The explanatory raport should alsa mbke it clear that the obigotion to tegtify

is under the law of the requested Mamber Stale, i.f- where the psrson being heard Is
located. i )
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national 1w and relevant intsmetional instruments), including the 1980 Ewropean
Convention on Human Rights. Any Member State ‘ ay, what giving s natification
pursunnt to Artiale 13{2), dcdurc that it will not spply this paragraph. Guch a declaration
may be withdrawn at any time. Hearmgs shatl onhl be carrlsd out with the consent of the
accused person, Ruies as may be neceseary, with P view o tha protection of the rights of
accused persons, shall be adopted by the Counall m a hgluy binding instrument.%

Controlied deliveries @

—*".“—-h ————— Pt

1. Each Mamber State zhall yndertake to enzure ‘tha’q at the request of another
Member State, controlted deliverias may be pcmnlqed on Rs territofy In the framework of
ctirmingl investigations inta extragitable offances. g

~

The degision 1o carry out controfled detivenies lhalJ be takan in each indvigual case by the

i
compatent autharities of the requested Member Stiate, with due ragard for the national |aw
of that State.

3. Controlled daellveries ghall take place in uc;:ordanu‘ with the proceduras of the reguested

Member State. Competence to act and to direct operations shall lige wh the cempetent
authorities of that Member State. T

|
|
l

B The foligwing duclaration is added In an annex to 'he Conventlon:

“When considering the sdoption of an instrumens a3 refarred to in Artiale 8(8), the Counsil
chall respect Member States” obllg=tions under Eurapean Convention on Human
Rights."
The Legal Service of the Counci! has confirmad that the text would not prevent paragraph
9 fram goming inta force befora rules werg adopted.
D r will ba stated In the explanatory report, with refjreﬂco o the (881 sentence of Artlale 9,
paragreph 9, that the yse of videawganfergnce will by allowed 107 socused persong even
priar 10 the rossible adoption by the Coundlt of 3 legelly tinding instrumaent for tha
prrtegtion of the righta of accused persons,
The explanatory repart on the Conventlen will mengion the various posglbiittiag for
ptocadures In cantraliod deliveries, Including the pdesibllity mentioned in Article 10(4)

{glvea in B897/97 JUSTPEN 85), snd will oontain 4 reference ra the Europsan Manua! on
Controlled Detiverlas.

o)
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Adtiet 11"

Covert investigations

The requesting and tho requested Member Statre may agree 10 assigt one anather for the
operation of investigations into crimg by officers acting under covert or false identity
(covert Investigationa}® |

The decision on the request {8 taken i each individuel case by the competeat aythorities
of the requestad Member Stata with dus regard to its national law and procedures. The
duration of e covant investigation, the detailed conditions, the legal statuas of the offlcers
concerned end fiabilty for any offance commitied or damage causnd during coven
investigations shall be agreed batween the Member States with due regard to their national
law and proceduros.

Covert fnvestigations shall 1ake place in sconrdance with the national Iow and procedures
of the Member Stote on the territory of which tha covert investigation takes place. The
Member Staies Involved shali cooperate on the proparation and supervision of the covert

invastigatian, including amangementy for the sepurty of the officers acting under govert or
false dentity.

Apy Member State may when giving tha notification provided ¥or in Article 18(2) deciare
that It is not bound by Article 11. Such a declaration may be withdrawn st any time.

4}

Purfiamentary sorutiny vesarvation by the Swwdinh delegation on the inclusion of Article 11
in the Convention.

The explanatory Report will give examplu‘ of the sltuations where covert investigations
might be undertaken.
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Titje (i
Ta IV
Final ns
Anicle 16213
Ststemanta

When giving the notification referred to In Artfcle 1B(2), each Member State ghall make a
statarant naming te authoritios which, in addition to thoss elready indicated in the
European Mutual Aggistance Convertion and the Benelux Treaty, are competent for tha
application of this Canvention and the application between the Member States of the
provislons on mutual assistance in eriminal matters of the instrumante referred 10 in

Article 1{1), Inciuding in particular:

the competant administrative authorities or sarvices within the meaning of
Asticle 2(1), if any,

{b) one ©r More centrai anhorities for the purposes of applying Article & as well ag the
puthorities competent 10 daal with the requests referrad to in Aricle 5{B}(D),

{c) the police or customs suthorities compefent for the purpases of Artlcle 5(6). if ary,

{d} the administrative authorities competant for the purposes of Article 516}, if any, and

(1 Gee polnt IV on page 4. -

2 Resarvation by the Sganigh deleqution on Asticle (6.

Sl howill he explained In the &xplanatary repost that the Membar Btates could appaint
diffarent autharities for ditterant provislons an coopeamton and that the auatements under
Articdle 18 should be clear 48 10 the exact competenaies of the muthorities named In tha
siatemems. . .
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2.

the authority ar authorities competant for the purposes of tha application of Artiales
12t 14,0 ' '

Statements mada in accordance with parggraph 1 may be amended in whola or in part et
any time by the same pragedura, :

&nilely 1212

Reservations

No reservations may be entersd in respect of this Convention, other than those for which it
mekes Xpreass provision.

Article 18

!
i

1
Entry Into force .

Thie Conventian shall be gubject to adeption by the Membar Staten In accordanca with

thelr respective gonatitutional requiremeonts.
. 3

' N
Membar States shall notify the Secretary-General of the Cauncil of the European Union of
the completion of the sonstittions! procedures forithe adoption of this Convertion,
\ _

4

Thie Canvention shai] emer into foree ninety days after the notification referved to in

paragraph 2 by tha State, Mamber of the Eum'p!!an!, Union at the time of adoption by the

Councl of the Act drawing up this Convention, which ia lest to complete that formality.
| |

unti) this Conwention antars into force, any Membe.} State may, when giving ha

notification referred to in paragraph 2 or et any othl;r time, daclare that as faras i Is

concemed thia Comvention shall apply to its refations with Member States which have

tnede the aame declaration. Such Jeciaratons shalitake effect ninety days atter the date
of depaosit thersof. :

b s bt —

n

Provisions on interaeption of telecommunications.
Reservation by the Spanieh datenation.
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This Convention shail apply only to reque:u for mlﬂuol assistanoe submirted atfter the date
on which It ertars lnto force or Is spplled ls bctwnn the requested Member State and the
requesting Member Sme.

Al e e mm——

.
:

Anicie: 19

:
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1

.

Accession of rew Mamber Statss
!
o ,
This Convention shall be open ta accession by any: State which becomes s member of the
European Union. . '-
The texi of this Corvantion In the language of the ?acceding Stats, grawn up by the
Council of the European Unlon, shall be authentic. .

The instruments of accession shall be deposiiad with the depostary.

This Convention shall anter Inte force with raspect.to any State which accedes to it
ninety days atter the deposit of its instrument of m;‘cesaiun or on the date of entry into
force of this Convention if i has not already:’_eﬂmréd Into focem ot the time of explry of the
sald period of ninety days. : '

Where this Convention is not ve: In force at The timie of the depoait of their instrument of
acoesgsion, Article 18{4) shall apply 10 acceding Member Statas.




Article 20
{

Depositary

]
1. The Secretary-Gonwrsl of the Council of the Européan Unlon shail act as depositary of this

2.  The depositary shall publish in the Otficisl Journat %Jf the Europown Communities
information en the progress of adogtions and accessions, gtatamsats and rassrvations ang
alse any other netification concaming this Convention.

Donl | S, atmeueaes o ON Lciiiiaiannanes i... tecnereencnnesnes. 1D 8 single ofiginal In

the Danish, Duten, Eng!ish Finnish, French, Garman, Greok. lrigh, Itah-n, Portuguese, Spanish

and Ewedish [anguages, all taxts being equally authcmm_. such original being deposited in the
archives of the General Searatariar of the Couyncil of tiw!Eurupoan Unlan.

|
|
|
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