EUROPEAN UNION Brussels, 16 April 1998
THE COUNCIL

7594/98
LIMITE
ASIM 99
NOTE
from . General Secretariat of the Council
to:  Migration Working Party
Subject : Compilation of replies to the questionnaire on family reunification (see doc.

13552/2/97 ASIM 254 REV 2 and Telex No. 683 of 16 February 1998)

Delegations will find herewith the replies received from Denmark, Germany, Greece, Spain,
Luxembourg, the Netherlands, Austria, Portugal, Finland, Sweden and the United Kingdom to the

above-mentioned questionnaire. The reply from Belgium is being translated.

France, Ireland and ltaly have not as yet replied.
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OUESTIONNAIRE

, Nation of “expectation of permanaent or long term residence”

(para 6 ol intreduction ol Resolution WGI 1497 REV 1, and prinaiple Y|

The Aesolstion applies only 1o family membars of those third country natianals who are

law lully resident within the tarritory of o Member State which att h&m an

a Pleasa hist the categones of third country nationals whom you regard as falling
within this delinition (expectation of - or claim ta < permanent or long-term
residencel.

b. In whigh of thesa categories do you allow admission of family members at the
ghme time a8 the principal subject?

c I & munimum period of lawtul residence required as a condition for allowing family
reunification? It so, please specily for which categories and for which period.

d, If & waitng penod 1§ réquired, |s this waiting penod also applicable to nationals of
non-ELl stares which are party to the European Social Charter,

. In which of these categornes must family reunion be applied tor whilst the tamily
membDers arg outside your country?

. In what categories and in what circumstances can an application for family reunion
be mada whilst the tamily members are aiready in your country?

2. Persons entitled

Under your legislaton. wha holds the nghil to apply for family reunification {i.e. the parson

1o whom you are obliged to give grounds for refusal of admission, legal recourse against

refusal, etc )7 Is it the third-country national Blready resident in the Member State or the

tamily mambes abroad? Does the ather interested party (the non-applicant] have any right
io inimiate an spplication?
3 Relugees

Aefugess ara oursde the scope of the Resalutoan [para 3 of the introdugtian).

a Are the rules and practice i your member State regarding the right to family
reunification for refugees [in the sense of the Geneva Caonvention 1357} stull the
sam@ as laud down in document 10240/36 ASIN 1307 If not, please specify tha
changes.

i} In the case of persons who have been granted temporary of subsidiary protection,
but not full refuges status within the sense of the Geneva Convention 1851, has
the Besolution been considered azs applicable? W not, which rules have baen
applied?
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Spouses: Polygamous marriages {(and relationships}

According to Principie & of the Resclution a wife and her children will not be admitted for
the purpase of family reunification it the marriage is polygamous and the resident already
has a wife living with him in the territory of a Member State.

a. Do you have specific laws governing polygamous marriages and/or polygamous
relationships? If so please give details?

b, In the case of first admission, is the husband resident in your country free to
choose the spouse to be admitted?

c. is family reunification with a spouse and her children refused if there is already a
spouse living with the resident in your country?

d. Can family reunification with a spouse and her children also be refused if another
spouse who was already admitted to stay in your country has obtained an
independent right of residence and lives apart from her husband? If so, please
specify the details {for example, if there has been at a relevant moment a
polygamous situation with these two or more spouses).

e. Can family reunification with a spouse/partner/children also te refused if there is
already a non-married partner living with the resident in your country?

Unmarried partners

Family reunification with unmarried partners {including same-sex relations and fiancéle)s)
is outside the scope of the Resoiution.

Does your policy and/or practice provide for family reunification {or family formation) with
unmarried partners (including same-sex relationships and fiancé{e)s)? If so, please specify
which relationships are accepted and under what conditions (including legal status and
waiting periods as referred to in para 1 of this questionnaire}? How is abuse prevented?

Admission of children

According to Principle 6 and 7 of the Resolution, Member States reserve the possibility
of admitting children who are the offspring of the resident or of his/her spouse but who
are not of the couple invelved; and of admitting adopted children.

a. Has your country used the possibility offered by these Principles to admit these
categories of children; and if so, under what conditions [parental authority,
custody of the child etc.}? Does this also extend to step-children of one of the
partners?

b. Coes it make any difference whether one parent has sole custody of the child or
whether custody is shared by parents who are not married to each other, living
apart or divorced?
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Upper age-limit for children joining their parents

According to principal 8 of the Reselution, Member States should agree a maximum age
limit for admission of children cof between 15 and 18 years. (Article 26(2) of the draft
Converntion on the adrission of third eguntry natignals, sets the limit at the age of
maierity for the Member State.]

a. Up to what age may children join their parents in your eountry 2s the law stands
at present? What other conditicns appiy? What are the reasons for the age limit
set?

. Curing the past five vears have any rules other than the existing ones apglied, for

exampie that parents are allowed only = certain time to decide whether their
children are to join them? |f so please descnbe the previaus legal position and the
reascons for the change.

H. Independent residence status for family members

According to the Hesolution (Principle 12} family mambers may, within a reasonabie

period of time following ther admission, be authorised to stay on a persopa! basis

independently from the person whom they joined on the basis of famiiy reunification.

a. Does your national policy and/or practice provide for an independent residence
status for family members? If so, what kind of status can be obtained and under
what conditions? Flease distinguish between married partners, non-married
partners and children if appropriate.

h. Does the independent status give a right to work?

If so, under what conditions (work permit, ete)?

c. In grder t¢ ¢btain an independent residence permit, must the family relationship
have ended oris it also possible t¢ obtain an independent residence permit while
the family relationship [marriage or children living with parents) still subsists?

d. Please describe specific policies, if any, for spouses in a vulnerahble situation
(victims of sexual harassment, abuse, exploitation, or if return 1o the county of
crigin s not advisable, for example for divorced women with young children).

3. General conditions for family reunification

According to Principle 16 of the Resolution, Member Statesreserve theright to make the

entry and stay of family members conditional upon the avaiiability of adequate

accommadation and of sufficient resources to avoid a burden being olaced on the public
funds of the Memhber State concerned, and on the existence of sickness insurance.

a. How do you interpret the notion of "availability of adequate accommaodation?”

b. How do you interpret the nation of "sufficient resources te avaoid 2 burden being
placed on the public funds af the Member State?”
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c. Can an authorization to stay on the basis of family reunification be withdrawn or
not extended if one of these conditions is no longer fulfilled {Principle 11)?

10. Identification of family members

Although the identification of family members is not covered by the Resolution, there are

sometimes problems with the identification of family members and their relationship with

the resident in a Member State especially if the family members cannot show valid
documents.

a. What kind of methods or procedures does your country use to establish the
identity of a family member and his or her relationship with the resident in your
country?

b. On whom lies the burden of proof in this regard: the family member or the
administration?

c. Is it possible to refuse admission if the identity or the family relationship is or
remains doubtful?

d. If your country uses methods such as a blood test please explain the procedure,
effect, costs, by whom these are met and whether these arrangements apply to
all third country nationals.

e. Does your country take steps to check the authenticity of civil status documents
produced in support of an application? If so please describe your practices?

11. Admission of parents

Do you allow family reunification with parents or other family members? If so, which, and

under what conditicns?

12. Family reunification with Students

Students are outside the scope of the Resolution {para 2@ of the introduction).

Are members of the families of third country national students admitted to your country

for family reunification? If so, what conditions apply?

13.  Family reunification quotas

a. Can all persons meeting the conditions for admission for family reunification
purposes enter your country immediately, or are quotas or time-scales applied?
If so, what are they?

b. Does your country set a limit on the total number of family members who may join
the person concerned?
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14, Reguirements of constitutional law
Does the constitution of your country set any conditions regarding legisiation on family
reunification? If so what are they?

18.  Article 8 of the European Convention on Human Rights
How are the obligations resulting from article 8 of the European Convention taken into
account in your policy and practice on family reunification?

16. International Cenventions
Do you observe the principal of family reunification on the basis of any international
conventions such as bilateral labour conventions entered into in the past?

17.  Ability to take employment
Under what conditions are those admitted for family reunification permitted towork? Do
you reqguire a period of residence before such permission is given? If so, what is the
relevant period?

18.  Qther conditions
Are there any other conditions for family reunification relevant in this regard but not
covered in the Resolution orin the answers to the questions above {for example, minimum
age for the admission of spouses).

19.  Scope for further work
Please state your views on the possibility of further work in this area with a view to closer
harmonisation of Member States’ policies and procedures.
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DENMARK

1. Noton of “expectation of permanent or logg-term residencr” {(parapraph € of mﬂ'odue:ﬁau
of Resejution WGI 1497 REV 1, and prineiple 13,

The Resolutisn applits only to family meinbers of those third counrry matienals who are
lawfy]ly resident within the territory of a Member State on & baxs which afferds them an
' expectation of permanent or [pag-term residence.

a.  Pleasc list the categories of third couatry nationals whom you regard ag falling within
this definition (cxpestation of - or claim to - permanent or lang-term residence).

A Nordic cinizens.

Accarding to section 1 of the Alizns (Copselidation) Act (Consuhd.anon Act NG 6500f 13
August 1997 of the Danish Ministry of the Interior), nationals of Finland, Ireland, Norway and
Sweden may enter mnte Deamark and stay in Denmark without special permission.

B. Refupres,
Upon apphcahan 2 residence permil will be ;Ls.Sn:.d to an 2ljex if the alicn falls within the
provision of the Cauventon relating to the Stams of Refugegs, % Tuly 1951, ef_ section 7 (1) of the
Aliens {Caonseflidation) Acl,

Furthermore, it appears from section 7 (2) that upan aippljcqtjm_ a residence permit will also
be issucd 10 an alien wha dees not fall within the provision of the Convention relaring 1o the Starus
of Refugees, 28 July 1951, bur for reasoms similar 1o those listed iz the Convention or for ather
weighry reasens, ought nos 1o be required 1o return to his conotry of origis. An application as
mcngoned in the first sentence hercof is alsa considercd w be an spplication for a residence permit
under subsection (1).

Accoerding (o section 7(4), Subsection (1} and (2) apply comrespondingly to an alien who is not
12 Denmeark, if because of the alien’s proloaged lawhnl stay in Denmark, of close relatives Living in
Denmark or of other similzr anachmenL Deamark musi be deemned the connay oearest 1o affording
protecion to that alien. The rule in the first seaienee hereof does pot apply to aliens staying in
Inother ECcounry. '
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Upon application, a residence permil will be issued (e'm alien who arrives in Denmeak under
an agreement made with the United Nadons High Commissioner for Refugezs or similar
intermational agreémeant, cf. section 8 of the Aliens (Coasolidaten) Act

A person, who has obtained a residenes permit according to section 7 or %, will each year”
during a peried of 3 yems be granted a dme limnited residence PEIIMHE With a vieW w pormanent
residenee. After 3 years the applicant will be granted a perroanent residence permit

C. Previougly Danish parional.
Upon application. ® residence parrmit will be issued o an aliza who bas previousiy been a’
Danigh naonal, of, sectign 9 (1) (1) of the Alicos (Consclidauen) AcL

I the spplicast appliss from abroad be will be Brames a residence permit with a view (0 a
permmanzn: resjidence for 1 year provided the conditions for granting a residence pormmit are tek
afier | year the applicant will be grangzd 2 peomanent resideuce permic

1f the spplicans spplics from Denmark, hedshe will be granted a peTmaznen: residencs porml
rght awsy pravided the conditions for granting a residence permis accordiag Lo this previsicn are
met.

Acearding (o section ? (1) (Z) of the Alisns (Consoiidatim:) Act_ a residence permic will, upna
apphicadon be jasued o an alien above the age of 12 who cphabits a1 4 shared residence, ejter in
marrage or (b regular cohnbitation of prolouged dusation, with a person permancady residear in
Denmark abave the nge of 18 who:

a: is a Danish netional;

b is a natianzl of one of the Nardic conines:

c; is isFued wath a residrnce pegmat vader secidon 7 or 8. 01 -
d: tng lawfully Bved in Denmark for move than (e last § years.

A persch. who has sbuined a residenes penomit accopding 1o secton 9 (1) (2). will cach year
Aunng a period of 3 years be gramied a time lumited residence permit with a vicw 0 a penmanent
residence, After 3 years the applicant will be granted a permgaert residenca permit.
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DENMARK

E. Under-gge children.
According to secrion-9 (1) (3) of the Aliens (Consolidarion) Act, & residence permit will, upon

applicarion, be Issuead ta an under-age child of & person permanendy resideat in Deromark or of that
persun’s spouse, provided the child Yives with the persen having custody of it

Furthermore, the residence parmit granied to the parent of a child below the age of 18 wiil as
2 main yule include the child as well. Thus, the character of the residence permit of the child is
dependent on the residence permit of the parege R,

Cuonscquently, if the child applies {or family reunification from abroad, the child will ke
granied s bye year residence permil as a relafive to the principal subject for a year,

Afver | year the child is exernpred from an individual resideace perzmit.

¥ the parcni(s) have permanent residence permits by the tme the child turns 12, the child will
also obtain & permansnl residence pesmit upen applicatios. provided theie are oo obstacles
preventing the Danish authegtes from graptng 4 Iesidenee pemmt.

I the child has stayed lawfully in Deamark for a period of 3 years by the time hs/she furns 18,
the ehild wil) be zranied a resjdence permit with a view To & permanent stay for 3 years, followed by
b pcrmaﬂcm ‘residence perroit.

If the child has las-fully stayed in Denmark for more than 3 years by the time he/ske mums )18,
the child will be granted a petmanent residence permit.

If the child is not staying with his/her parents, the child will for maximum 5 years be granted
a Tesidemes permit with 2 view (9 2 wmparary stay unt! tre child tens 18,

Afterwards, the child will be granted a residence pertril wilh 2 view to a permanent siay for 3
years followed by a permanent residence permit

F. Parents.

Upon applicatian, a residence permit will be issusd to a parem 2bove the age of 60 of 2
Dianish or Nordic child or a child issurd with a residence geomit under sechon 7 or 8 of the Aljens
(Comsolidarion) Act, cf. seetion 9 (1) (4) of the Altens {Consolidaiica) Act.
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DENMARK

Furthermore, a resldence permit will, upon applicaticn. bo issucd 1o a parent above the age of
60 of an alicn issued with 4 permanant residence permit. However, a residence permit will generally
“be issued anly if the applicant has no ather child in his counury of cng_:n cf. scetion 97(1) (5) of the
Aliens (Consalldwon) Act

A person With a residence 'p:rmit socotding ta secdon 3 (1) (4) or 3 (1) (S) will each year
- during a period of S years be granted a dme himited redidence permit with » view o a temporary
stay followed by a permanen residence pemmil. -

. mem —— - Loy - —

G. Orhar glicns.

G.]. Close coxnecrion ta Denmark

Upon application, = residence permoir may be issued to other aliens, provided the alien, in
cases not falling within section 2 (1), is closcly connected through relatves or in a similar manner

with a person permanemtly tesident in Denmark, f. section 9 (2) (1) of the Alicns (Cogsolidation)
AcL '

A residence penmiil according 1o secton 5 (2} (1) based oo a cJese relationship (o relatives in
Denmark s given with & view [o a tempbrary sy for 1 year, Aftersrands the applicant can obtain &
residence permit with a view to a permanent stay each year for a period of 3 years. After 4 years the
applicant cen obtain a permancat residence permit.

.2 Humanitgrian reasons, .

Upan application, a residence pammil may be issued 1o an alien, in cases oot falling within
section 7 (1) and (2) of the Alicns (Cunsolidn_lion) Act, who is in fuch a posidon thart essential
consideradions of humanitarian nature conclusively ruake it gyprapriate, cf. section 9 (2) (2) of the

~ Aliens (Consolidution) Act

A residence permit according to this prevision is pranted as follows: 2 tjlmcs 6 momnths with 4
view to a temporary stay, followed by 1 year with a view (o a temporary stay. Afterwards a
residence permit will be gmnted according w secuon 9 (2) (4) witha view (o a pcrm:ment stay for 3
years followed by a permanent residence permit.

G.3. Considerations regafding emplayment or business,

Upon application. & residence permit according to section 9 (2) (3) of the Alizns
"(Consolidation) Act may be isgued to an aliea provided that essential employment or Business
considerations make it eppropnate. '
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DENMARK

" Aresidence permit according to this provision will be granted withy a view ta & tempoTary siay

for 7 years, one year at the time. After 7 yeass the applicant may obtain & permanent residence
pecmic

G.4. Exceprional reasons. T

Upon application, & residenca permit may ‘b issued accopdiag to section 9 (2) (4) of the
Aliens (Consolidation) Act (o an alicn where exceptonal reasons otherwise make it appropHate.

The jexnan=e of g m_\::dcucc perTit mcon'hng to this provisien is based upon a concreie
cvaluation of each mdnld.ual case,

Section 9 (2) {4) may as an example be used in die following sinuasjons.

A BpoUSE 10 & persen with a tesidonce permit according 1o section 9 (2) (3) may be granted a
residence permit accordmg o seetian B (2) (4).

Ou the basis of a coacreie evalyadon, a spouse who has a residence permit according to
section 9 (2) (4) because the principal subject has & yesidence pegmit according to section 9 (2} (3)
af the ‘Alicas (Consolidation) Act, rasy be granted an independent residence permit after 7 years,
provided the priocipal subject has applied for and obtained a permuament residence permnit afier 7
years of cantioued tesideace in Donmark. '

A petson with Danish parcny(s) can obtain a residence permirt accarding o this provision. The
residence penmit will be granted for 2 years. ape af the ime, with 3 view {6 a lempataly siay

followed by a permeanent residence permit. The same applies 10 a persan with Danish
grandpareni(s).

G.3. Ex-Yugosiovie stc.

According 1o section 3 (2) (5) of the Aliens (Consolidation) Act a residence permil may be
1ssued 1f an atien holding a residence permil pursuant to the Act on Temporary Residence Perrnits
for Ceriain Perscns from Former Yugpslavia, cic., m cases not falling within section (7) {1) and (2)
of the Aliens (Consolidation) Act, due (o acts bf war or similar disturbances in the area to which the

applicant can otherwise return, most be assumed to niced continued, temporary protection in
Deamark.

A possible residence permit according to this provision will be granted with 2 wiew 10 2
lerporary stay for 6 monts, 6 months and 1 year followed by a permanent residenee permit.
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DENMARK

According to secron 9 {2} {8) of the Alians {Consolidadtn) Act a residence permit may be
issued to an alien from the Fedaml Republic of ugoslavia (Serbia and Monienegra), who has
applied in Denmark for 2 residense permit pursuant ta section 7 before 11 Oopaber 1995, and whose
applicaten bas been definitively refused, I the applicant ean pot af present enter the Federal
Republic of Yugoslsvia (Sarbia and Montebogns).

- A residesce permit arcording to section 8 (2] (8) will be zrasted for 2 times cne yew with a
view to a K mpataTy siay followed By o permanent regidence promiL : e

b. Inwhichof thne‘categoriu da yeu allow admission uf Family members at the same fime
as the prineipal subject”

It appeurs fraim section 2 (7) ot the Aliens (Ceonsolidation) Ast that a residence permoit noder
subsection (1) and subsection (2) (1) and (3) 1@ {5) must be obmined bafcre the antry into Denwark.

According to section 7 (1) {2) {d) of thys Aliens {Comsnlidauon) Act (mentioned under 1.a 1)
it is » precondidan far the issuance of a residence permit that the principal subject has Lawfully
lived in Denmark for more than the Jast S years.

In other cases, family reugificaGon will depend upem whether the person in Denmark has a
residence permnjt with a view to 4 permanent stay, ef. sections 9 (1) (2) and (4). For an elabaretios,

please see the provisions as quored above.

It follows fom section 5 (1] (5) thal a residepce permit will, upon application, be jsswed 1a 2
parent above the age of 60 of an alien 155ued with a permanent residence permit,

Ir is chus a copdition far the issuance of s residence permit o a person whe applies azzording
o s=ctian 9 (1) (5), that the principal subjeet has a permazent residence pegrmn.

c.  Is there a minimam perted of lawfol residence required a3 2 condition for allowing
[amily renaificatiop? If so, please spedify for which categories and for which peried.

Piease see the previous parageaph reparding (his questioa.
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DENMARK

d.. Ifawaltlog period B required, ia this waiting pecied also ap‘p@iﬁab]e.tﬂ nzfionals of non-
EU states which are party to the Evropesn Socia] Charter? '

Yas,.

¢.  Inwhich of these catepories must family reveion be applied for whilst the memb ers are
outside of your eountry?

The main rule is thar the apphga.nihzsm,;pplybtmpr; abroad, but the immizy=tn anthorties
also accept an application handed jn ip Deamark.

{. Iawhatcatepories and in what rireumstances can an applicatian for Damily revnian be
made whilst the family members are already in your country.

Please see the apswer Lo ghestion 1.c.

2. Persont entitled.

Under your legislation, ho holds the right to npﬁ}* for family reonifTcation (i.e. the person to
whos you are obliged to give gronnds for vefusal of sdmissios, Jegal recourse agaihat refosal,
etc.)? Ls it the thirdcountry national alrendy resident in the member state or the family -

member abroad? Daes the other interested party (the non-spplicant) have auy right teo initiate
aqn application?

As a main rale if 18 the family member abroad who holds the nght 1o initiste an application,

The applizant has o submit an spplicedon farm to the Danish Immigraton Serviee woless the
Danish Immigration Service alresdy possesses all the informatian which is necessary in order m
make a decisjon regarding the applicaon '

If ennther persan than the applicant submits the applicarion or a residence penmit according o (e
provisions regarding family reunification for the applicant, the application mwst be signed by the
applicant, unless the persea acting on behall of the applicant represents the applicaat, end the
"Danish Immigration Service has wecived documenwution far the tepresentaticn.
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DEMNMARK

3. Refugess
Brfugees are cutside the seope of the pesslutios (para 3 of the ntrednction).
a Are the rales and practice in your memhor Sate regarding the right to Grmily

reenification for refugees (i the sense of the Genevs Convention 1951) still the same a5
laid down in document 10230/36 ASTML 1307 If pot, please specify the changes.

A;-_-arr f:gfg :_"J_an ;ﬁanges in Cmtn ﬁTxﬁ.ﬁE ot L T-he ma.l.'l'l EUJBS aﬂﬂf?z’f‘“ﬂtjfiﬂ are e same.

b. In the case of persons who have been grunted temporary or subsidiary protection, byt pot
full refugee status within ke sense of the Geneva Conventiong 1951, bas the resclution been
cousidered us applicable? If mot, whizh roles bave leen applied?

In the c2se of temporary and subsidiary protesiion the resalution can b considered epplicaile

{however, not fulfilng).

4. Spouses: Polyramous marraces (and yelotionghing,

Atcardieg tv Prioclple § of the Resotution a wife and ber children will Dot be admicted for the
porpose of famfly reunification if the marriage is polygamons and the resident already has s
wife living with him ig the territory of 8 Merober Stale.

a. Yoyoun bave specific laws governing palygamons marmiapes aad/or polypamous
relationahips? I go please give details?

“Them is oo specific Danish laws governing polygarnous mamiages and relatonships. Cetain rules
exist in the Danish Formpation and Dissolution of Marmiage Act, the Danish Order aa the Farmation
‘of Marrizge, the Denish Adminisuation of Tustice Act and the Danish Pegal Code,

b. In the case of first adpmiasion, is the busband resident in yaur country free to choose the
spouse (o be admitted?

- According 1o section 5 of the Danish Formarien and Dissoludon of Matriage &¢E, 3 porson

“who has previoualy entered a matimony s aot allowed 10 coler 3 pEW MAUTIMEDY &5 long as e
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DENMARK

first mawirmony subsists. A mairimony which has been entered contrary o section 9 will be

annu)led by a decree unjess the former marrimony has ended before proceedings are instingted.

If the parties trave entered a bipamous {or polygamous) manimony abroad, the matimony is

-cunsid:md valid according to Danish |epislation, provided the counury where the parties have

entered the matdimony recognizes the pasriage as entared validly in procedural regards and
recognizes bigamous marriages in substance.

The person resident in this cpuntry is fiee 1o choose which one of the spouses should be
admitied, but can not choose admission of both of them.

The goestion of institution of procecdings méarding annuiment of 2 matrimony {5 decided in
pursuance of section 448 ¢ of the Danish Administration of Justce Act. According (o this provision
the proceadings regarding emnulmenpt can be insuraed if the bigamist was parmanently residing in
this couniry at the [ime when the mamimony was enfercd, regardless of in which country the parties

_entered into mawnmany.’

If the bigamy matdmony is recognized according to Danish legislation, and the bigamist
permanendy resided in Denmark al the time when the matimony was entered. the adminisaatve
autharlty regarding civil roatters musc be informed of the bigamy ralationship with a view to
instituton of proceedings regarding apnulment of the matrimony and possibly institution of
procecdings regarding criminal liabiliry, ¢f. scction 28 (2) (3) of the Danish Administration Act.

If.the Danish Igmmigration Service has notified the administarive authonty regacding civil
malters tegarding a bigamy matrimany with 2 view to institution of procetdings regarding
annulment of the ruatimony, the Danish Immigration Service wil) inform the applicant in the
decision conceming the applicatian for residency in Dentoark, that the Danish Immigrauon Service
hiis knewledge of the previous matdmeny, that the Lmmigratan Service has informed the
adminl.ismrivc awthority regerding civil matters with a view o institution of procesdings reparding
snnulment of e matdmony, and ther the residence permit may be revoked accorling 1o section 19
(1) (1) of the Aliens (Censclidation) Acr, if the mamimony, which is the foundation of the permit, is
annulled at a later stage. '

¢. Is family reunification with a spouse and her children refused if there is already a spouse
living with the resideat in your country?

. Tes.
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d. Can family reunification with a fpoaze and her ehildrem sho be refosed if anather spowse
who was already admitted to sty ih your counfry has obtaiscd an independeut right of
I.'E:iJﬂEn'EE and fivea spart from bher husband? If so, plouse speelfy the darails {faor exarnple,

if tiiere has beron ut & relevaut moment 8 pu!ygn.mnna sitnation with theve two or gore
jpouses). :

1f the person resident in this country is 56l marricd o the spouse also resident in this country,
admission of the se2qpd spouse Spplying fidit shroad can e refused. -

JE, however, (he person resideot in this country is dive reed from his wife, whe continves ©
reside in s country, the wife applyiog fom gbmad maybe graneed 3 meidence permic provided
the remaming conditions for granting a rosideyes permit are meL

e. Can family rounification with 7 spause/partoer/children also be refused if thtre is almsdy
a non-marricd parimer liviug with the resident in your cotmiry,

Yes, if the residence permil 10 the person Living with the resident in Penmark has been
granted on the basis af regular cahabitation of prolenged duradon sccording to section 2 (1) {2) of

the Alicns (Consolidatian) Act,

S. Unmsrried partnerd.

Famity rennificstion with unmarried parters (including same-sex rolafions and finucé{e)s) is
sutside the scape of the Rezplution.

Dees your polivy end/or pracrice provide {or fumily reasification (or family formaution) with
anmurried partoers (Inclnding dame-sex ralations snd fGanedie)s? 1 zo, please specify which
reladionships are accepted and under what conditions (incloding fegral staris and walting
periods 85 Teferred 0 in paysgraph 1 of this guestionnairs)? How s abuse prevensed?

The applitation of sechop 2 (1) (2) of the Aliens (Consolidarjen) Act is hot lmuted o hecrosezasl
Feiadanships but also applies to same-sex relafonships. ‘

As far as vmanied parmers and fianedes are concemned, it {sllows from section 2 (1) (7) tkat upan
applicaiion a residence permic will be 1s5ued to an alien abbve the age of 18 wha cohabits el a
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shated residence in regular mhabu.zjmn of pm]onged durzrien with a person pamancn[ly resident
in Denmark.

During the evaluation fegarding whether the parficshave cuhnbimd- af ashared residenca in regalar
cohabitation of prolenged duration, the Danish Immigmtion Service may anach i imporiance to z.h.r:
duration of the relationship. '

As a main rule, s year and a half/rwo years of shared residensr in regular cohabitation is com;j;giegg'j
suificier.: & charscterize the relationship as being & regular cohabitation of proldaTid duration,
Howzver, other factars, such as frequent and repgular phone calls, visits and etters, nay be included
in the evaluation.

In order te prevent abuse regarding this provision. the Danish Immigration Service asks the parties
to provide documentarion for the cohabilation, written contact, visits or phooe calls.

6. Admission of children.

According m priociple & and 7 of the Resolution, Member States reserve the passibility of
xdmitting children who are the offspring of the resident or of hiv/her spoase box who are not
of thz couple invabved, and of admitting sdopted children.

3.  Hadyour connkry used the possibility offered by these Principles to admit these
categories of children, and if so, under what conditians (parental authority, custody of
the child 22 )? Does thin slso extend to step-children of one of the partners?

The Danish Immigration Service understands the guestion as relabing W children of oply one
of the porents of the couple as well as adopeed children.

The residence permit pranted Lo the parent of a bialogical child below the age of 18 will as 2
main nile jnclude the child as well, provided the conditions for grontng the residence permit are
roet., ' '

Furthermore, a biojogical ehild 1o a pareat resident in dhis country can apply for a resideoce
pecrt aceording w section 3 (1) (3) of the Aliens (Cansolidation) Az, as mentioned above.

Tbt.s.c: ralss also apply w a child, who has already berm adopted by oue af the parents.
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It iz a prezandition for granting & residence permit o thase rwo eatagages of childmo, tGat the
child is below the age of 18 & ihe li;l].l: ofxpplicziitm,aud i gu.mg o live with ﬂ'}e person hﬂ.’c‘iﬂg
eustody of b, A

As 3 main rale the residence permit of the ehild will be cancelled if the £hild founds his/her
independent family. “

Pledse note, that if the parent has been granted a residence parmit aceording 1o section 9 (2)
(2) - 9 (2} (6) nf the Aliens (Consolidetion) Act, a child below the 12,0 £(8 may be grantcd a
msideuce permit according o section 9 (2) (4) of the Alieas (Consolidation} Aei.

1f the ehild is adepiad, afier the parent was grunted a residence permit in Domark. the child
can apply for a residence permit according to seclon 9 (&) []) of e Aliens (Consolidstion) Act

The adoption has o be recafnized as valid according me Danish legislation by an-
administranve authodty in Dewmark.

k. Does it make any differcnce whether one parent bas sole custody of the child or whether
custody is shared by parents @ho sre not married to zach other, living apart or
divarced?

Mo,

7. Upper age-limit for ehildres jnigjne their parsnt.

According to principel 8 of the Resolution, Member States should apree 3 masimam age himll
for admission of children betwnan 16 and 18 yesry. (Avticle 25(1) af the draft Convention on

the admizsioy of third countiry tationals, sets e litmil at ths age of majerity [or the Member
-State).

2. Up towhat age may childrea join their parents fa your country as the s stands at

present? What ethey conditions apply? What sre the Teasons for the age limit ser?

Accarding ta rectiem 9 (1) (3) of te Alicns (Consohdarion) Act the age limit is 18 ya-a.rs.‘
However, under certaln clicomisiansss s residaiet peimit may be granted 1o & child above the age of
18 according to secrian 9 (2) (1) of the Aliens (Consolidarion) Act.
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This may for instance be the ¢ase if the rest of the fardly has been granted = resic.icucﬁ permit
according 1o section 9 (1) of the Aliens {Consolidanon) Act.

Section 9 (2) (4) of tha Aliens (Consolidation) Act also inclodes a passibility for graning a

child above the age of 18 a residence pernil, if the rest af the family has been granted a residence
permitia Deqrrmark.

. This could fér il;SLa.[lC: bz Jie case, when the child is handicapped and can pot be taken care
of in the home couney of e chlld, or if the child nsks spite and to be an outeast of the society in
the home country of the child.

Accorting to Danjsh law, a person becomes aa adult at the e.gc of 18 and {s thus legally
cornpetent. By that age a person is no Jonger subject to the responsibility of his/her parents, The age
limmil is set on these grounds.

b.  During the past five years have any rulss other thea the existing anes applied, for
example that parents are allawed only a certain tine to decide whether their children

are to join them? If 5a please describe the provious Jegal pesition and the reasons for the
change.

No.

3. Indenepdent residegee stanis for family members

According to the Resolution (Principle 12} family members may, within o reasonable ptriod
of time following their admisnion, be authorized to stiy oo a peryona] basis independently
from the psrson whom they joined an the basis of family reunificoton.

a. Docs your mational pniiq apdior practice praovide for anindependent residence status
for family members? If so, what kind of statgs can be chrained and under what conditions?
Flcase distinguish between married partners, sob-married partaers and children if

. appropriate.

Please see the miswer (o question Sz and Dote that when a person obtains s permanent residence
permit. the permit is na longer depeudeqt on the resideace pormit of the prinsipal subject.
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e Does the independent status give a right to wark? If sa, under what conditions (work
permir ete)? ' '

The following categaries of persons will be issued with a work permit from the momenc they
teceive the residence penmit and will thus from that moment bave a right to work

- categery C: Previously Danish nationals

- calegory D: Spouscs and unmarrisd partners

- category £3: Copsiderations regarding employment and

busingss —g i

- catcgory E4: children of Danish paresis or grawdparents

- category E5: Ex-Yugoslavia e,

A fugee, category B, is subject Io exemption from work permir, and is allowed to wark from
the moment the residence permit is granted. '

As far as caregory E. under-age children, is concemed, the ehild may obtain a work pepmit
when the child nirns 18, Under special circumslances, however, children may obrain a werk PEITIT
for certain types of joba while sull under-age.

A parent, category F, is subject 1o exempton from work permit when the permanent residence
permit is granted afier 5 yoars. '

Persons who have a residence pefnit due (o horanitarian reasens, category E 2. obtain 2
work peruut after | year.

The spouses, who bave obtained a residence penmit according (o section 9 (2) (4] of the
Aliens (Conselidation) Act, category E 4, 2lso receive 8 work permivif they receive a permenent
residence permit after 7 years.

However, aceording to the Danish Executive Order an Allens (Order no, 12 of 18 Jupvary
1984, as amended by cider no. 689 of 17 August 1995) section 31 (3) and practice, an exception
can be madc for a spouse who has obrained a residence permis sccerding to section 9 (2) (4) after 2
years of continued residence i1 Denmark. ' '
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d.  Iuorder to abtalp en indepondent residence permir, must the family relanisnship have
ended o is it slso possible to obtain an [udcpendent residence permit while the family
relationship (marrisge ar childron biving with parents) soill cubsiats?

Tt is also possible t¢ ebtam an indzpendent resldense permit while the family selationship stil
subsists. "

e Piease describe special policies, if any, for sponses in » vulycrable sitvation (victims of
scxua) harassment, shuse, exploitetion, or if return io $4: 2onbtry of orighs oot —
advigabls, for example for divorced women with yoong children).

Aczording o secion 15 (1) (1) (1) of the Aleas [Comsolidarion) Act. a time Limuled resideace
permit may ba mevoked if the grounds referred 1o in the application o pormin, mcluding applications
and permits fssied vader seclion 7 and &, Were not ¢oirect b1 afe 1o longeT present.

According o section 19 (2) the provisioe of subsection (1) daes not app,‘-,ﬁ w 2 aiien falling
wlthin section 7, § ar 3 {1} (?) asd having for the parpose of permanen: residence Jawfully lived in
Denmark for mare daan the last 3 yeass.

It faliows from section 26 chat ic deciding on sxpulsion, repard shall be taken not only 1o the
alien’s Hes with the Danish comumunicy, ineluding the duration of Wis siay I Denmark, but also o
the guesting of whether egpulsion must be assumed 1o be particalarly burdensame oo him/her.

Sectiaa 26 (1) applies cormmespondingly w decisions on reveocsbon of residence permit, cf.
section 19 (5),

A;:c,urd.ing ta section 26 (1) (6) irnportanee must be anaebed w whether the expulsion will be
pariculxly burdensame to the applicent because of exposure to cutrazes, misuse or other hagm,
etc., in Denmark causing that an alien belding a residence PEDIC pursuant (o section 9 (1) (2) i ne
langer cohabiting ar a shared residence with the ‘p-:'mun permanendy resident in Denmark or the
alien’s otherwise paryeularly weak position, '

Tt fallows from the explonatory nates ts section 26 (1) (67 thatif tie alien is no Jonger
eohabiting with the pegson resident in Denmark due to violence, it %ill be a'precondition for
continued residence tn Denmurk thal it can be documented 10 (5 rejevant autheriyes, that the'ajjen
has been exposed ta viclenee and (hat the violence is the roason why tke adicn §s no Jooger
¢ohabiting with the persos resident bn Denmark
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In ease of revocanion actcrdix{g ta scction 15, the elevant Danish muthorities may agtach
imponance 1o whether the dlien, whe fisks revocation, has the custody of under-spe children -

9. Geperal conditions for family yeunificaton.

Acecording tu Principlc 16 of the Resolufion, Member Srabes reserve the right 1o make the
entry and stsy of family members condiffonsl wpon the wvailshibity of adequats
accenmadation and of suff®ient rooaress fo svedd a burdea bring plas:d on the public funds
af the Member State roncerned, 2nd the cyistence pf sicknrss insurance.

a. How do Yoy ipterpret the “availability ufﬂdtqtlah: accomimadation' ?
The avallahilitg of accommaodation is tot indluded in the mitzna regardiny residence permits.

b How do you interprel e gutien of “safficient resovoress to avoid a burden being placed
on the public funds of the member Feares™”

Acccrding (o section 9 (3) of the aAlizas (Consolidution) Act & 1esidence permin issued undes
subsaction{?) (17 (5 2 subsection () {1) must be made conditional upon the persen living is
Dranmark taking on himself the maintenance of the spplican:, and his proving to be able to do Lis.

Aceording to section 5 (4] gf the Alieas {Croaosolidausn) Acl a residence popnii 1s5ued under
subsection 9 (1} (2) o & person who eohabils, and a residence pemmit under secdan (83 (1) (4) may
be made conditional upon the person Jiving in Denmark taking cm himself the maittcnance of the
applisant. A residence permae issucd under section (9) (1) (2) 10 (4) may further be made condjtionsl
upan the person Uving in Denmark who has taken op himsel[ the maiktenance of the applicant
proving (o be able w dp this. ' '

©.  Can an authorization ta stay on the basts of femily rcunificstion be withdrawn or not
extended if one of these copditions B po loanger folfilled {Priocipls 11)7

Yes. Tt follows fmm gection 12 (1) of the Afiens {Consalidation) Art that & residence permat
lapses when for veasans of mamtepance ft bas been dezided thar an alien net baving tie mcaps
requited for his own maintehance is to be rerummed (a his country of origin.
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However, according 1o section 18 (2) the provision of section (18) (1) dots oot apply if the
alien has lawfully lived in Dowmark for more than the Jast 3 years.

10. Identification of family members.

Although the ideptification of famity members is not covered by the Resolugan, thera
are somefimes problems with the identibication of family members and their relafonship with
the resident in a Member State if the family members canaat show valid document.

o.  What kind of methods or procedures does your eoaafTy se to establish the identity of &
famly mrmber and his or Ber relationship with the readdent ia your country?

Dcpcnding.ou the: situatian. the relevant adroidistative anthorily in Denmark may ask the
applicant and the resident in this country o answer questions necessary for the decision of he

adminjsoative authorily, o present original documents such as bitth cerificates cic., or participate
in age and/or blood test.

b. Qn whom lics the barden of proof in this regard: the family member or the
adminjstration?

The family member

c.  Is it possible to refuse admission I the idennty o the family reladonsbip is or remains
depbtful?

Each case has to be cvalnated on an individual basis in this regard, but i some cases il wil) be
necessary 1o refuse admission of a family mesnber.

4. I{your country uses methods such 25 2 blaod test plcase explain the procedure, effects,

costs, by whaom these aro mef and whether these arrangements 2pply to all third couatry
natianals.

For the examination of an application far a residence pemmic under section 9 of the Alieas Act,
the immigraticn anthorites may require the applicant apd the person with whom the applicant states
that he has the farpily Li§ on which the residence permut 1s based, 1o essist o DNA, examinalion with
a vicw [0 determining the family tic, if such tie canner othervise be deemed sufficiendy cvidenced,
of. section 40 c of the Alicns (Copsolidation) Act '
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Befare a decision regerding 2 DNA examinatlan is mads, the immigradon authoryes will
examine the anthenticiy of the docwnents presentzd to [he immlpraton authanites,

In the caces, where the immigradon anthorities have decided upon a DNA examination, the
Unmigration antheriGes ask for the consent of the parsan resident in Denmark to perfonm the
examinerion. If diz person whises 0 give hisher consent, this will as 2 main rule envail a sanction
of procedural pane, i.e, this nmay bave a prefudicial effect on the case of the applicant

In Denrark the DN A examination (s performed by the University of Copenliagen.

The blood-test s mkza by the Danish representanion in the eoinory, where the applicas: has
egplied for family ravmification.

The jdeutity of the person who hias © bo sxainlned i ensvred by phemgraphs received by the
represzatation abroad and sent te the Universey of Copeobager.

The cast of the DNA examigation is approximate]y -7.000,00 Danish keoner.
The immipgration Service pays for the examinaton. However, Al the examinatan pruves that
the persons fnvoived have pot provided the immigration authariiics with trathfu) information, the

immigration authoritles wil] demand compensation for the expenses incidcptal = the CRAMihatien.

11. admission of narents.

Do you aliow Tamily reunificarion with parents ar other family mermabers? If so, which, and ‘
under whit condidions?

Please see the answer w guesiion pumber 1 a and 3 ah.
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12, Famjly veunification with sindeggs.

Stndentd are gutside the seope of the Resohoion th 9 of the Introduction).
Are members of third country national studenty adpitted to your comnory for family

. reunification? If so, what conditions apply?

B'xs:d upon a concrere gvaluation of :aCh individual ease, family members (spouses and children)
m;). be entitled to a residence permit accosding to secdon 9 (2) (4. if the spausefpm: has a
residence permit in Denmark a8 a studenl, -

In the evalustion the imrnigration authornities attach prportance w factars such as the pered of ume
Uin student Das bean studying wn Demmark, what the studenl is studyiog, he amasbment of the
stugent o Denmark and the atreciment to hisfer bame cooniry.

Tt is & crdtemia, that the cconapmical faundagos of the Tarmly 15 ensured, Le. 1he stadent and the
spouse must carmn gt least 75.000,00 Denish kroner ip total per year
13. Family reunification gquptss.

1. Cap el prrsons merting the copditiony for admissisn for fomily renoificatdon purposes

egter your country immediately, or wre quntas or fime-scales applied? Tf so, what are
they?

There are no guotas, However, ot al] persons masting the condiions for admissian {or family
reunjfication purposes san ener Denmark immedimtedy, cf. the answer 1o question |

b.  Does your conntry set a limit an the tetal anmber of fomily members Who may join the
perion oooverned? '

Mo,
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14. Requirtroepts of congtitntiong] law.

Does the copstifution of yoor munu:y set 2ny conditions regarding lezislation on family
rennification? If so, what are they? '

No.

1%, iele & of the Euro Cosvenoon on Bumapg B

s - —_
- - — X ma— -

Haw are the obligation resulting from article 8 of the Enropean Couvention taken ints
account ib your policy snd practice op fumily reuntheation?

Tte Enropean Convention on Human Rights kas been incorporsted into the Danish legislation by
statute 19972-04-29 no. 283 and §s thus an integraled pant of Danisk legislation which the

immigration authenties are obliged to apply accordingly.

16. Intemanonal Capveofions

Da yoo observe the principai of hmi.iy retnification bn the bagls of any interaations]
convemtions sach a5 bilateral labour conventions eatered into io the past?

Wherzas the principal of family reunification in Danish law is influenced by intenadonal
cogvenijons in general, it {s pot coppected to any specific convestion.

17. Abilicy ta take emmployipent

Under what conditiens are those sdmittad for family rednifiestion permitred to woark? Do yvou

require a period of residence before such permission Is given? 1§ so, what is the relevant
period?

Please see the answer o question 2 b,
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18. Ovher eopditions.

Arr there other conditions for family revnificadon relevant ba this regard but nov covered §o
the Resolution or lo the answery Lo the gquestions abavs {for sxample, minimwm age Yor
sdmission of spoRses).

Tre minirman age for spousces is 13 years.

" Please see the anywer o ﬁuesdon} s, where each brovision is quoted.

19, Scope for further sworie

Please state your views on the possibility of further work i ils arca with & view (o closer
hermonizatiog nf Member States’ policies and procedures

Denmark has & positive view on the Narmosization, buk realizes that full and clfzcuve
harmenization will Fequire an cxteasive amonnt of work througholt 2 vast time-span.
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GERMANY
Re_guestion 1{a):

For third-country nationals, the German law on aliens makes provision for the following types of
long-term residence/confirmed right of residence which might resultin a future claim to long-term
or permanent residence:

— Residence entitlement under Article 27 of the Aliens Law [AuslG) as the most solid
confirmation of an alien’s right of residence, which is unlimited in time and space and cannot
be made subject to any conditions or restrictions.

-~ Residence permit under Article 15 AuslG which can be granted on either a limited or
unlimited basis. In principle, alimited residence permitis granted initially which subsequently
after a particular "waiting period” has elapsed can be extended for an unlimited period.
These waiting periods depend on the status of the alien {e.g. family reunification, as a rule
unlimited extension after a five-year period),

- Inprinciple aresidence licence can also lead to permanent residence where itis extended on
a discretionary basis to an unlimited residence permit. However, the residence licence
constitutes a special case where an alien should be granted entry into the Federal Republic
of Germany and residence in Federal territory on grounds connected with international law
or pressing humanitarian grounds or to safeguard the political interests of the
Federal Republic of Germany, and where the grant of a residence permit is {for the moment}
out of the question (see Article 30 AuslG).

- With the above categories, depending on the grounds for the grant of a residence
authorization [generic term for all the residence documents described) a distinction is to be
made according to claims and discretionary decisions. Family reunification, i.e. being joined
by the spouse and unmarried children under 16 years of age, qualifies in principle as a ¢laim
which is particularly applicable in the case of families joining aliens who ailready hold
residence permits, are recognized as entitled to asylum, have entered the Federal Republic
as minors or were born there. Discretionary powers are available inother cases, e.g. families
joining aliens (iving in Germany on only a residence licence,

- A residence certificate, e.g. for study purposes, is limited from the outset to a particular
purpose and cannot be made more permanent. As aresult, the law provides that aresidence
permit can be issued only once the alien has in the meantime spent at least a year abroad.
Exceptions are possible, however, for marriage, although the temporary nature of the
residence certificate remains.

Re guestion 1(b}:

Asindicated, a claim to family reunification presupposes in principle established residence by the
alienin Germany, as arule aresidence entitlement, recognized refugee status, etc. An exception
to the reguirement of established residence is possible in cases where the marriage already
existed when the alien entered the country and was declared by him when he first made his
application for a residence permit. In other cases there is no ¢laim to the issue of a residence
permit for family members wishing to join him and the question is a matter for the authorities’
discretion. However, this discretion is coloured by Article 6§ of the Basic Law {GG) which gives
particular protection to marriage and the family. The alien is admitted in principle together with
family members when, for instance, both partners are recognized as being entitled to asylum.
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Re question 1{c}:

A family member has a claim to join an alien who is legally resident in Germany if the said alien
holds a residence entitlement. That entitlement can be issued if he has held a residence permit
for eight years or an unlimited residence permit for three years and before that heid a residence
licence. In exceptional cases as referred to above where the alien was already married on entry
and declared this fact in his application for a residence permit, the claim to reunification is valid
without the need for a minimum period of lawful residence in Germany.

In addition some discretion is available so that, for example, the period can be reduced to
five years where the alien has been legally resident in the Federal Republic for that length of time
and the marriage has produced a child or the wife is expecting a child. Where the alien entered
Germany as a minor or was born in Germany and holds an unlimited residence permit or
residence entitlement, a period of eight vears’ lawful residence in Federal territory is adequate
basis for a family reunification claim. Where the individual is granted refugee status, there is no
requirement for a minimum period of lawful residence.

Re guestion 1{d):

Where the legal preconditions are met, no waiting periods appiy. This rule is valid for all
third-country nationals.

Re guestion 1{e}:

In principle, an application for family reunification is to be made from abroad under the visa
procedure by the family member wishing to enter Germany. Therelevant representation abroad
informs the appropriate authorities with responsibility for aliens which must establish the further
conditions for a family member joining an alien. An entry visa is then issued and in Germany a
residence permit, initially limited in time, is prepared by the authorities responsible for aliens.

Re question 1{f}:

If the family member wishing to join the alien is already resident lawfully or on sufferance in
German territory, the application may, under a regulation implementing the Aliens Law (see
Articte 9 DV AuUsIG), alsc be submitted from within the country without it being necessary to
leave the country to make the application.

Re gquestion 2:

An application for family reunification (i.e. either a visa application to the representation abroad
or, in cases covered by Article § DVAuslG, an application to the competent authorities
responsible for aliens} must always be submitted by the family member seeking to join the alien
or by his legal representative [in the case of children). The person entitied to a balanced use of
discretionary powers in accordance with the Aliens Law is thus always the family member
seeking family reunification. In principle, however, it must be remembered that the alien who is
lawfully resident in Germany is also covered by the protection afforded marriage and the family
under Article 6{1) of the Basic Law and to respect for his family life under Article 8 of the
European Human Rights Convention (EHEC)and as aresultisentitied toc invoke these against any
decision of the administrative authorities or administrative courts affecting his marital or family
situation. In a particular case, this can extend to include a subjective official right with the result
that the resident alien has a claim in his own right. However, in normal circumstances this
situation does not arise,
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GREECE

1. (a) Foreign nationals lawfully living and working in Greece; members of their families:
foreign nationals who are members of families of Greek nationals; students.

(b}  Admission of family members at the same time as the principal subject is permitted
in the case of those lawfully employed on the basis of bilateral agreements, and for
members of the family of the foreign spouse of a Greek national {children below the
age of majority).

{(c) In cases other than those referred to in the immediately preceding section, the
principal subject is required to have been lawfully resident and employed in the
country for five years.

(d) No waiting period is reguired.

(e) In the case of the categories in section [c) family reunion is applied for while family
members are outside the country. ’

(f)  Application for family reunion is permitted in cases where the family members are
outside the country.

2, Foreign nationals living and working in Greece have the right to apply for family

reunification.

Afamily member applying forthe renewal of his/her residence permit has the right to apply,
unless he/fshe is a mingor,

In the event of the application being rejected, reasons must be given for the rejection and
the applicant has the right of appeal.

3. (&} Inthis specific case, Greek law has been changed and proceedings are under way for
the issue and entry into force of the relevant decree concerning the conditions and
procedure for approving the admission and residence of protected members of the
families of recognized refugees within the framework of family reunification.

The provisions of the decree will be known as sgon as it is published in the Greek
Official Gazette.

{b)  Inthe case of persons who have been given temporary protection but not fuli refugee
status {within the meaning of the 1951 Geneva Convention} the Resolution is
applicabte.

4 {al  Greece has no specific laws on polygamy or polygamous relationships.

{b} Yes, the husband is free to choose the spouse to be admitted.

{c}  Another spouse is not admitted and allowed to stay where there is already a spouse
living with the foreign national resident in Greece.

(d)  Reunification with another spouse and his/her children is permitted where the previous
spouse ends the marriage and no longer lives under the same roof. If the marriage
continues to exist, even if the couple does not live together, reunification with
another spouse is not permitted; in such cases reunification is allowed only with
children of the national who is resident in Greece.

{e)}  Reunification with the spouse and children where there is a non-married partner living
with the person resident in Greece is not prohibited, given that cohabitation outside
marriage does not produce legal effects.

5. There is no provision for reunification of non-married partners.

6. (a} Greecereserves the possibility of admitting certaincategories of offspring only if they
fulfil the conditions of Greek law (custody of children, adoption of children, etc.).
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{b}

10. ({a)

(b)
{c)
{d)
{e)

GREECE

If the person with the right of residence has been lawfully deprived of the right of
custody of the child or of parental care, the admission of children is not permitted as
the conditions of paragraph (a) apply.

As the law stands at present {Law 1975/21, Article 14(2}), children gualifying for
reunification must be unmarried and under 18 years of age.
No rules other than the existing ones have been in force.

The legislation in force provides for independent residence status for famiiy members
attaining the age of majority and having sufficient resources to covertheir
accommodation and maintenance requirements.

A family member with independent residence status is granted the right to work
subject to compliance with Greek labour legislation.

Independent residence permits are granted to family members who are foreign
nationals once they reach the age of majority.

Greecealwaystakesaccount of particular situations, humanitarian considerations and
other cases that require a specific approach for spouses in vulnerable situations.

“Adequate accommodation” means accommodation providing basic living conditions
as regards safety and hygiene.

"Sufficient resources” means sufficient so as not to create a burden on the social
welfare system and exceeding the level of the minimum social security pension.
Where one or all of the conditions of Principle 16 of the Resolution are not fulfilled,
an authorization to stay on the basis of family reunification may be withdrawn or its
extension may be refused.

In Greece, identity is established by means of the official documents produced and

correspondence with the relevant embassies and consulates.

The burden of proof lies with the family member.

Admission may be refused if the identity or family relationship is or remains doubtful.

In Greece, blood tests are not used to check relationships.

According to the type of document, Greece checks the authenticity cf documents

produced taking the following steps:

{aa) where the document is alleged to have been issued by a foreign authority,
authenticity is checked with the appropriate ermbassy or consulate.

{bb} where the document is alleged to have been issued by a Greek authoarity,
authenticity is checked in collaboration with the authority alleged to have issued
it.

{cc} Llsing modern scientific means, the Forensic Research Directorate of the
Ministry of Public Order examines each case to check authenticity, falsification,

etc.

{dd} The entry-point services take the same steps to check the authenticity of entry
stamps.

{ee} Finally, our services have special equipment to check the authenticity of travel
documents.

11. Family reunification with family members is permitted for a foreign national lawfully
employed in Greece if, prior to his arrival, the persons concerned were living under the
same roof as and were supported by him.The spouse, his/her unmarried children under the
age of eighteen and the parents of the foreign national are considered as family members.
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GREECE

12. Members of the families of foreign students are admitted for visits of limited duration.
13. (a) All persons meeting the conditions for admission for family reunification purposes
have an immediate right of entry into Greece.
(b} Greece sets no limits on the total number of family members who may join the person
concerned.

14. The Greek constitution protects the family as an institution, without discrimination.

15. Both the Greek constitution and Greek law fully protect the rights of foreign nationals and
of their family members inaccordance with Article 8 of the European Convention on Human
Rights.

16. The principle of family reunification on the basis of international conventions or bilateral
labour conventions entered into in the past is observed in Greece.

17. Those admitted into Greece for family reunification are permitted to work insofar as the
fegal conditions are observed. No period of residence is required before such permission
ts given.

18. Apertfrom the above replies, no other conditions for family reunitication are relevant in this
regard.

19. We would not object to discussions on this topic to ascertain whether there is a need for
further harmonization of the policies and procedures of the Member States in this area.
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1{a)

1{d}

2.

SPAIN

Notion of "expectation of permanent or long-term residence”

Na category of aliens is defined by Spanish law as covering aliens having an expectation
of permanent or long-term residence. However, only third-country rationals who have
renewed their residence permits at feast once may ask for members of their families to
be reunited with them,

As a generzl rule, admission of family members atthe same tirne as the principal subject
is not gtlowed although this may in practice occur in certain cases.

The perscn with whom family members are to be revnited must have rencwed his/her
residence permit at least gnce &5 it is necessary 1o have resided in Spain for a minimum
af ane year in order to reguest family reunificanan,

Renewal of the residence permit is regquired in the case of nationals of countries which
are signatories to the Eurcpean Social Charter, with the exception of nationals of
Liechtenstein, lcetand and Norway, as these are partios 1o the European Economic Area.
In ail categoaries.

Members of the tamilies of third-country residents may appiy from thie country in which

they reside for reunitication with an alien who has renewed a residence permit fer Spain
a1 least once, provided that the other lega!l requirements are mel.

Persgns entitled

There is ne right to famiiy reunification under Spanish legisiation.

The following family members may cobtain a residence permit for the purpose cof farmuly
reunification:

A, The spouse, orovided that he/she is not separated de facte or de jure, that another
spause 1s nat residing with the alien and that the marriage was not conciuded itlegally.

B. Any children who, at the time of the application, are minors and unmarried, have not
farmed an independent family unit and are not teading independent lives. in the case of
adopted children, it will be necessary to show that the decision to allow adopticn was
taken by the competent administrative or judicial authority in the country in which the
child was adopted and that such a decision was of a nature to be applicable in Spain.

C. Disabled persons and miners who have the resident alier as their legal representative.

D. The resident alien’s family members in the ascending line where these are econamically
dependent on him/her and if there are reasons indicating a peed to autherize their
residence in Spain.

3, Refugees

3ial There have bean no changes.
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SPAIN
In the case of persens who have been denied refugee status but where circumstarices
cf a humanitarian nature justify the authorizing of residence in Spain, the Resolution is
regarded as applicable.

Spouses: polygamous marriages {and relaticnships]

There are no specific laws governing polygamous marriages and/or polygamous
relationships,

Yes.

Family reunitication with a spouse is not passible if the persen is already living with
ancther spouse in Spain.

A second spouse is refused entry if the person with whom hefshe s to be reunited is
legally married to a spouse already resident in Spain, whether or not tha iatier has

obtained an independent residence permit.

The spouse may be refused entry but not the children if thay futfil the relevant
requirements.

Unmarried partners

There is no allowance for reunification with unmarried pariners, Reunification is gniy possible
for a legal spouse who is not separaied de facto or de jure.

6. Admission of children

{a) Mo use has been made aof the provision in the Resciution, since only the children (adopted
ar nat} of the person with whom they are to be reunited may be admitted and not
children wha are only the offspring of his/her spouse.

ol No.

7. Upper age-iimit for children joining their parents

(& Only those children may join their parents who, at the time of the application, are less
than eighteen years of age and unmarnied, have not tormed an independent family unit
and are not leading independent lives. In the case of adeopted children, it will be
necessary 10 show that the decision to allow adoption was taken by the competent
administrative orjudicial authornity inthe country ‘nwhich the child was adopted and that
such a decision was of @ nature to be applicabie in Spain.
The eighteen-year age limit corresponds to the age of majority laid doewn by the Spanish
Constitution.

() No.

8. Independent residence status far familty members

(E) They can abtain independent residence status,
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SPAIN

The spouse can cbtain an independent residence permit when he/she:

- obtains a work permit

- provides proof of having lived in Spain with his/her spouse for at least two years.
That period may be reduced where this is justified by family circumstances

- the person whom he/she is to join has died as a legal resident in Spain.

The children of the person to be joined are given independent residence permits when
they reach the age of majority.

{b) A residence permit obtained bty a spouse only gives the right to work if a work permit has
been obtained beforehand. Inother cases where anindependent permit may be obtained,
thisis given solely for residence without prejudice to the fact that a subsequent work and
residence permit may be obtained if the relevant general requirements are fulfilled.

{c) It is possible to obtain an independent residence permit even though the family
relationship still subsists.

(d} if a spouse who has joined a husband/wife wishes 1o olztain an independent residence
permit, they will have to show that they have lived in Spain with their spouse for at least
two years. That period may be reduced where this is justified by family circumstances.

9. General conditions for family reunification

{a) There are no objective criteria that are equally applicable in all cases. Each case is
assessed independently.

(b There isno rule. in practice, it is usual to expect the person to have resources equivalent
to the mimmum interprofessional salary.

{c} An authorization to stay on the basis of family reunification can be withdrawn if, when
the persons concerned wish to renew it, the conditions on which it was originally granted
no longer obtain. It is also possible to revoke the permit during its pericd of validity on
the basis of areasoned decision by the governmental authority if the conditions on which
it was granted no longer obtain.

10. ldentification of family members

(a} Examination of the legal documents proving kinship.

(b) The burden of proof lies with the family member.

{c} Yes.

{d) Spain deoes not use the methods indicated.

ie) Steps are taken to check the authenticity of civil-status documents produced in support
of an application. For the practice of registratien without an inquiry on the basis of an
Aliens Register Certificate, the latter must be properly drawn up and authentic so that the
entry provides guarantees similar to those required for registration under Spanish law.
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Legal means can be used to fillin any data and background which are not clear from the
Aliens Certificate and, finally, inclusion in the Spanish Register is permitted provided that
there is sufficient justification, even where the person has not been included in the Aliens
Register.

11. Admission of parents

Family members in the ascending line may be reunified with the resident alien where they are
economically dependent on him/her and if there are reasons making it necessary to authorize their
residence in Spain.

The general reunification requirements for family members in the ascending line are the same as
for other people joining an alien {they must have suitable accommodation, sufficient economic
resources and a welfare guarantee}.

12. Family reunification with students

Members of the family of third-country students are not admitted for family reunification.

13. Family reunification quotas
{al No quotas or time-scales are applied.
{h) No limit is set on the total number of family members provided that they fall within the

authorized categories and cormnply with the necessary provisions.
14. Requirements of constitutional law
The Spanish Constitution does not set any conditions regarding legislation on family reunification.
15. Article 8 of the European Conventionn on Human Rights
When the requirements for family reunification are checked, there is no investigation into the
private lives of persons since the administrative procedure is based on information voluntarily
provided by the person concerned.
16. International Conventions
No.
17. Ability to take employment
The spouse and children of an alien worker legally resident in Spain who have obtained residence
permits for the purpose of family reunification are given preference when an initial permit is
granted for self-employrment or emplayrnent regardtess of the natiecnal employment situation or

its effect on the labour market.

Qther family members of an alien worker {in the ascending line, dependent minors or disabled
persons} will be given some preference in the granting of work permits.

Family members who have been reunited are not required to complete a particular period of
residence in Spain in order to obtain work permits.
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SPAIN
18, Other conditions

Spanish law does not apply any candition to family reunification other than those {2id down in
the Resclution.

19, Scape for further work

It is felt that further work can be dene on family reunification in order to achieve greater
harmonization of the relevant policies of the Mamber States.
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LUXEMBOURG

Anindividual applying for family reunification must meet the following conditions:

Luxembourg law has no list of categories of third-country nationals: the above two
conditions apply to all.

- hold at least a B work permit {valid for 4 years and for a single occupation
but for any employer};

- have adequate accommodation.

The applicant can make an application for family reunification as soon as the
conditions at (a} are met.

The law makes no provision for a minimum residence period.
/

In principle, the individuals for whom family reunification is applied for must be
outwith the country,

No provision is made for this in the law. Cases are treated on their own merits.

It should be noted that there is no “right" to family reunification.

In practice, the person aiready resident in Luxembourg makes the application. However,
there is nothing to stop an alien not resident in Luxembourg from making an application.
In that case it is the person resident in Luxembourg who has to meet the conditions at 1..

Anyone who has ben granted political refugee status is_entitlted to family
reunification provided he has accommodation which is not provided by the
Luxembourg State.

There is no provision under Luxembourg law in this respect. In practice, the
persons concerned were not entitled to family reunification.

{a)-{el Luxembourg law contains no provisions on polygamous marriage.

Fiancéle)s are given a six-month residence permtit to allow them to marry. They must first
provide a bank guarantee. No provision is made in law for same-sex relations.

There is no provision for this in the law,

The maximum age limit is 18.

Where the child isover 18, the parent must show that he has been supporting him
regularly for at least two years before the application was made. Evidence of
suitable accommodation is alsc required. Finally, the child must prove that he
himself is not supporting anyone in his country of origin and that there are no other
family members in his country of origin who could support him.

t. {a)
(b)
(c}
(d)
(e)
(f)

2.

3. (a)
{b)

4.

5.

6.

7. (a)
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LUXEMBOURG

(b}-{d} /

There is no provision in Luxembourg law for independent residence status. In
practice, this right is subject to a material condition, namely that the person
concerned has adequate independent means to allow him to remain in the country.

/

The concept of "adequate accommodation” is interpreted on a case-by-case basis
before any agreement is reached. There are no rules for its interpretation.

Proof of "sufficient resources™ is adduced by the fact that the applicant holds a
work permit.

Anyone who can no longer show that he has sufficient personal resources can be
expelied.

/

itis for the applicant to produce evidence of the identity of members of his family.
Yes.

/

/

For relatives in the ascending line and dependent children past the age of majority,
proof is required that the appiicant actually supports them. The applicant must
produce documentary evidence that he has regularly been supporting relatives in
the ascending line or children past their majority for a period of at least two years
before the application was made. The applicant must prove that he has adequate
accommodation to house these persons. Finally, he must prove that the person
on whose behalf family reunification is being applied for does not himself have
dependents in the country of origin and has no other family members in the
country of origin who could support him.

Beneficiaries may enter Luxembourg immediately.

No.

lLuxembourg has concluded no labour conventions valid today.

8. {a)
(b}
9. {a)
{b)
(c)
10. {a)
{b)
{c)
{d)
(el
11. (a)
12. No.
13. (a)
(b)
14, No.
15. /
16.
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LUXEMBOURG

17. Since beneficiaries are holders of residence permits, they have access to the labour
market. Itis for the Ministry of Labour to examine in each individual case whether a wark
permit should be granted.

18. !

19. /
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THE NETHERLANDS

General remark: The Netherlands makes a distinction in admission policy between family
reunification and family formation. Family reunification is residence on the basis of a marriage
already existing when both spouses were still abroad.

Family formation is residence on the basis of a marriage contracted at a time when one of the
spouses was already in the Netherlands.

(bl

{c)

(el

The concept of “circumstances giving rise to expectation of permanent or long-term
residence”

Categories of third country nationats falling within this definition:

- holders of an indefinite residence permit (under Article 10 of the Aliens Law)

- admitted refugees (under Article 10 of the Aliens Law)

- holders of a fixed-termresidence permit foranon-temporary purpose (under Article
9 of the Aliens Law}. Temporary purposes are: au pair work; medical treatment;
certain types of work (for less than one year); a period of service as an imam.

In addition, the Netherlands recognizes a group of aliens who are granted right of
residence for an indeterminate period under Article 10 of the Aliens Law. This special
status is granted as of right to the spouses and under-age children of Netherlands
nationals, holders of a residence permit and admitted refugees, after they have been one
year in the Netherlands. This status islost automatically when a child reaches its majority
and if the family tie between parent and child or between spouses is de facto broken.
This special status was abolished at the beginning of 1994, It has thus not been granted
since then. Those who already possessed this status have retained it. In view of the
nature of the right of residence, this falls within the terms «f the Resolution.

Initially, admission is possibly directly with the principal subject, where conditions are
fulfilled.

Holders of indefinite residence permits receive them only after holding a fixed-term permit
for a minimum of five years. As holders of fixed-term permits they can also apply for
family reunification (i.e. they need not wait five years).

MNo ({subject to the waiting period referred to at {d}}.

In the Netherlands the waiting period applies only to those known as "secondary”
migrants, namely third country nationals born in the Netherlands or who have entered the
MNetherlands and have residence under Article 9 or 10 of the Aliens Law. If they wish to
be joined by a spouse/unmarried partner (classed inthe Netherlands as family formation},
a waiting period of three years applies.

The overall rule is that the application for family reunification must be made while the
family members are still resident abroad. Due to the lack of a satisfactory legal basis in
the Aliens Law, this is not laid down as compulsory. Family members may therefore now
travel to the Netherlands to lodge an application to reside with a family member.
Legislation is being prepared 1o make it a compulsory condition that an application for
temporary residence (= a visa for a long-term stay) must be lodged abroad. This would
mean that if this condition is not complied with and a family member travels to the
Netherlands to lodge an application there, the apptication will not be accepted for
processing.
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THE NETHERLANDS

There will be a limited number of exemptions from this long-stay visa requirement: one
of these would be for family members of admitted refugees. Such people may atso lodge
an application in the Netherlands.

{f) See reply to guestion (g).
2. Persons entitled

An application for a residence permit in connection with family reunification {in the Netherlands
also family formation} must be locdged by the family member residing abroad.

Subsequently, a third country nationa! {or a national of the Netherlands, which the scope of the
resolution also covers) may officially apply to the Aliens Office as a “referee” to give a ruling on
the possibility of residence for a family member in the Netherlands. if the Aliens Office gives a
positive ruling, this is forwarded via the Immigration and Naturalization Service to the consular
office abroad. Permission to travel to the Netherlands can only be given where the persons
concerned have made an application and their particulars have been verified.

A negative decision is always addressed to the applicant. The referee receives a copy of the
decision as does the representative in the Netherlands of the person concerned, e.g. a lawyer.

3. Refugees

(a) Yes. A spouse and under-age children (who actually belong to the family} of a refugee
admitted to the Netherlands may be considered for refugee status {by association) where
they:

- have the same nationality as the refugee and have lodged an application for
admission at the same time as the refugee;

- have the same nationality as the refugee and have followed the refugee in
travelling to the Netherlands within a reasonable time (initially 6 months).

In the case of pclygamous marriages, conly ane spouse and the children born to her may
be admitted {see 4}.

For the admission of other family members (other than spouses and under-age children
as referred to above}l and for a spouse/unmarried partner and/or under-age children
wishing to reside in the Netherlands in connection with family formation, it is laid down
that they are not accorded refugee status. Subject to certain conditions, such family
members are eligible for a fixed-term residence permit. These conditions are the same as
those laid down for a holder of an indefinite residence permit.

{b) No, aliens enjoying tempaorary protection do not have the right to family reunification (or
family formation). Only if their temporary protection (a conditional fixed-term residence
permit} is transmuted into an unlimited indefinite residence permit (a residence permit on
grounds of pressing humanitarian reasons) can they bring theirfamily members in, subject
to certain conditions.

4. Spouses

marriage or relationship. The ruies for admission governing polygamous marriages are
based on the general provision in Article 15 of the Aliens Law, to the effect that
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THE NETHERLANDS

admission may be refused for reasons of national interest/public order, and have been
worked out in more detail in accompanying rules laid down in the Aliens Circular 1994.

(b} Yes,
(c) Yes.
(d) Yes; in any case relating to a state of poiygamy only one woman and the under-age

children born to her are admitted to the Netherlands. As regards any other woman with
whom the principal subject has had a polygamous relationship at any time and the
children born tc her, it is laid down that they cannot be eligible for admission, even if at
the time of their arrival in the Netheriands only one marriage is mentioned.

(e Yes; where the principal subject residing in the Netherlands cohabits with a different man
or woman, residence is not granted to the legal spocuse or other possible family members.

5, Metherlands policy provides for family reunification ar family formation with unmarried
partners

To be eligible for a fixed-term residence permit an individual must be the {unmarried} partner of:

—

A Nethertands national {outside the scope of the Resolution);

2. An alien who has been admitted under Article 9 or 10 of the Aliens Law (in possession
of an indefinite residence permit or a fixed-term residence permit);
3, A national of an EU Member State who is residing in the Netherlands under Community

law (this lies outside the scope of the Hesolution).

The partners must not necessarily be married. The fact of being unmarried must be
demonstrated by certified official documents (the requirement for centification and verification of
documentary evidence relating to marital status]. An exception to the principle of being
unmarried is possible where it is established that one of the partners is not yet divorced as a
result of legal obstacles over which he has no control.

For admission, the fact that the individuals are of the same sex or are engaged is not relevant,
The only condition laid down is that the partners must not be married and that they are not
related to each other by blood or by marriage in the first or second degree.

in admission of unmarried partners. just as in admission of married partners, adistinction is made
between family reunification and family formation. Family reunification refersto residence on the
basis of a relationship which already existed when both pariners were still outside the
Netherlands.

Family formation relates to residence on the basis of a relationship begun at atime when one of
the partners was already resident in the Netherlands.

With regard to family formation, the waiting period applies as stated in answer to question 1{d}:
an alien who has himself or herself been admitted under the family reunification rules must have
had residence under Article 9 or 10 of the Aliens Law for at least three years before the partner
can be admitted. Where the principal subject has not completed the three-year waiting period,
the application may not he allowed for that reason.
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THE NETHERLANDS

There is also an age requirement for family formation: admission is only possible where both
partners are 18 years of age or older,

There are a number of general requirements for admission of an unmarried partner:
- a permanent relationship;

- single status;

- sufficient means of support;

-~ adeqguate housing;

- no threat to peace and public order or national security.

The partners must actually live together and must be recorded in the population register at the
same address. Furthermore, the partners must have a joint household, which may for exampile
be shown by a notarized contract of cohabitation. The same single address must also be
provided where required to external agencies, forexample to employers, the taxation department
and the sickness insurance fund.

Aliens applying for residence from abroad must come to take up residence with their partners
immediately after being admitted into the Netherlands.

Analien once admitted receives afixed-term residence permit with the restriction "residence with
the named partner”. The permit is valid for one year and can be withdrawn or renewal refused
if the relationship has effectively ended or where the other conditions are not met.

The Netherlands is familiar with the problem of pretended relaticnships: this in practice means

giving the impression that a relationship has been started or exists in order to gbtain residence

for an alien in the Netherlands without any intention by the partners of living together. In such

cases a residence permit may be refused where it is assumed that the relationship is pretended,

for example:

~ as aresult of statements by the partners in question, together or separately, revealing the
intention to pretend a relationship, or in which inconsistencies may be found leading to
that conclusion;

- from trustworthy statements by third parties;

- where it can be shown that the persons in question do not in fact have a joint household,
as established in a recorded statement.

6. Admission of children

{a) Yes; under the Netherlands rules admission can also be granted to under-age children
who are not under-age otfspring of the marriage or the refationship {for example children
from a previous relationship of one of the two spouses or foster-children) but are de facto
part of the family.

The most important criterion is accordingly that the child must form a de facto part of the
family of the principal subject in the Netherlands. Parental custody or guardianship are

important in this context but are not determining factors by definition.

A child no longer forms a de facto part of the family in the following cases:

1. The child has been permanently taken into another family:
2. The person with whom residence is proposed no longer has custody or no longer
provides for educational and maintenance costs;
3. The child now lives independently and provides for himself/herself;
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THE NETHERLANDS

4, The child has formed an independent family by entering into a marriage ar
relationship;
5, The child has responsibility for the care of children born out of wedlock.

it makes no difference whether one of the parents has sole custody of the child or
whether custody is shared by parents who are not married to each other, do not live
together or are divorced. The deciding factor is whether the child applying for residence
is the offspring of the person with whom residence is requested and also actually forms
part of the family of that principal subject.

Upper age limit for children joining their parents

The upper age limitis that of the age of minority. Minority is determined according to the
taw of the Netherlands. Minors are children who have not yet reached the age of 18, are
not married and have never been married.

Other conditions are:

- children must actually form part of the tamily;

- the parent{s) must have sufficient means of support;

- the child must not represent any threat to public order.

For admission of children who have attained majority, separate admission rules apply. In
the Netherlands, the admission of children over the age of majority comes under the
"extended family reunification policy” {see reply to question 11}.

No: no otherrules have beenintroduced. Inearly 1294, aspecial rule wasintroduced into
Netherlands legislation but was abolished before being applied. It concerned the "reverse
waiting period”. On the basis of this rule it was only possible for parents to regularize
residence for their children within three years of complying with the conditions.

This rule was not applied because too many problems were anticipated in its
implementation. For example, the implementing offices had to decide on the basis of the
available information concerning the past whether or not an individual satisfied the
conditions at any given moment.

There was also a possibility of making an exception for children under 12. On urgent
humanitarian grounds admission of such children would also be possible even after the
three-year period. tn this connection problems might also be anticipated with Article 8
of the European Convention on Human Rights; merely the fact of exceeding a three-year
limit might not be insufficient for refusal of children with whom a family tie exists within
the meaning of Article 8 of the ECHR.

Independent residence status for family members

Yes. Family members may, under certain conditions, be eligible forindependent residence
status:

- after five years of legal residence, a spouse or unmarried partner may be eligible
for an indefinite residence permit, i.e. a right of residence for an indeterminate
period;
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- after three years of marriage a spouse may be eiigible for independent residence
status, provided that the spouse in question has lived legally in the Netherlands for
one year on the basis of the marriage;

- after three years of an unmarried relationship a partner may be eligible for
independent residence status provided that the unmarried partner has lived legally
in the Netherlands for three years on the basis of the refationship:

- children who were born in the Netherlands or were admitted to the Netherlands on
the basis of family reunification may also be eligible after five years of residence
for an indefinite residence permit.

With regard to the issue of a fixed-term residence permit, the following distinction is
observed:

Children born in the Netherlands of parents with lega!l permanent residence have the right
to continued residence after break-up of the family relationship (residence permit without
restriction}.

Children with a parent who is a Netherlands national have the right to continued residence
after break-up of the family relationship (residence permit without restriction).
Children admitted to the Netherlands on the basis of family reunification are eligible after
break-up of the family relationship for a residence permit without restriction if they have
lived for a minimum of one year in the Netherlands.

Yes. Independent residence status confers the right to work.

With an indefinite residence permit the foreign naticnal has periission to work without
the employer being required to have an employment permit.

Independent residence status afterthe break-up of the marriage or relationship asreferred
to at {a) also confers the right to work, From the time of break-up of the relationship a
foreign national is allowed one year of residence subject to "having independent or paid
employment”. Work is unrestricted, in that the employer is not required to have an
employment permit. During that year the foreign national is intended to seek work from
which he will be able to provide for his own maintenance. The year is for this reason also
commonly called the “job-seeking year”. In the event of an application for extension of
the period of validity of the residence permit issued, it i1s necessary to verify whether or
not the foreign national has been employed for at least one year. For this purpose he may
be employed or may work independently, as long as he earns the minimum subsistence
amount as laid down by the General Assistance Law according to the norm for the
appropriate category {single person or ocne-parent family).

Where the foreign nationai has not been employed for at least one year by the benchmark
date, extended residence is refused.

Where the foreign national has accepted an employment contract for at feast one year,
he is eligible for extended residence. The period of validity of the residence permit is then
extended beyond the job-seeking year for the remaining period of the employment
contract. After expiry of the employment contract the foreign national must however
again have work for at least one year.

I(ndependent residence status can also be obtained where the [marrage) retationship still
subsists.
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{d) The following special rules apply to spouses or unmarried partners in a vulnerable
situation:

- admission on pressing humanitarian grounds is possible even where the generally
applicable rules for independent residence status {see 8(a)) are not complied with.
Cases of distress are eligible immediately after the break-up of the relationship for
independently continued residence on pressing humanitarian grounds, An example
might be a foreign national having close ties with the Netherlands or a person
living in the Netherlands, or with a foreign national whose return to the country of
origin cannot reasonably be postponed.

In the case of abandoned women the balance of interests will be weighed up, in which

a combination of the following will be key factors:

- the situation of single women in the country of origin;

- the social position of the person concerned in the country of origin;

- whether or not the country of origin can provide assistance on arrival which may
be considered acceptable by that country’'s standards;

- the responsibility of the person concerned for caring for children born and/or at
school in the Netherlands {this refers to older children):

- demonstrated {sexual] violence within the relationship which has led to its break-
up {this may for example be evidenced by written statements, medical reports,
statements by reception centres, etc.}.

in general it may be said that the longer the person concerned has stayed in the
Netherlands, the more likely it is that extended residence on pressing humanitarian
grounds requires to be granted. The mere fact that a foreign national is responsibte for
the care of under-age children does not in itself lead to granting residence.

9. General conditions for family reunification
{a) adequate accommodation:

The person with whom admission is sought as a family member must have adequate
accommodation permanently available to him or her. This requirement is satisfied where
theresponsible local housing authorities estabiish that the accommodation is satisfactory
for families who are Netherlands nationals in comparable circumstances. The commune
can give counselling on this in individua! cases. In addition, the housing must aiso be
actually available. There must therefore be no obstacle toresidence or occupation by the
partner to be admitted.

The lack of adequate accommuodation cannot be considered an objection in the case of:
1. A Netherlands national (outside the scope of the Besolution);
2. A foreign national admitted as a refugee {outside the scope of the Resolution).

The requirement for adequate accommaodation therefore applies to holders of a fixed-term
residence permit and holders of an indefinite residence permit.

{b) sufficient resources for subsistence:

This requirement is applied in a highly differentiated manner under the law of the
Netherlands.
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The principfe is that the person with whom admission is sought as a family member must
permanently and independently have sufficient means of subsistence. The rationale of
this requirement is to prevent the need for a (supplementary} maintenance benefit
payment after admission of the family member concerned, or for some other benefit
financed from public funds.

Sufficient resources for subsistence means a net income which is at least equivalent to
the minimum subsistence amount for a family under the terms of the General Assistance
Law {Algemene Bijstandswet — ABW).

Resources for subsistence are considered to be permanent where they are available for
a period of at least one year. Even the independently employed are subject to the rule
that the permanence of sufficient resources must be demonstrable. This may be seen
from a balance, a profit and loss account and monthly returns of business accounts.

Where atrial period has been served under an employment contract with a duration of at
ieast one year, the contract can only be considered permanent if the trial period is served
successfully, in which case the trial period is not taken to reduce the period of the
contract.

Exception to the concept of permanence

As part of efforts to make the labour market more flexible, increasing use is being made
by employers of short-term employment contracts. Asaresultitis becoming increasingly
difficult to negotiate an employment contract for a minimum period of one year. In our
policy therefore an accommodation with this development is aimed at, However, the
principle remains that of demonstrating the permanence of the means of subsistence. {f
the person with whom it is intended 1o seek residence does not have a contract of
employment for a minimum of one year, it is ascertained on the basis of his employment
history whether or not the permanence of hisincome is guaranteed for the future. Income
from work on the basis of an employment contract {including agency work} for a period
shorter than one year may be considered permanent, as an exception to the general rule,
if at the time of the enguiry:

- the person with whom it is intended to seek residence has already worked
uninterruptedly for three years {(whether or not on the basis of fixed-term
contracts), and has earned over the whole period an income which is at least
equivalent to the appropriate minimum subsistence amount within the meaning of
the General Assistance Law; and

- this income from employment will be available for a minimum of a further six
months.

Short periods of unemployment, during which unemployment benefitisreceived under the
Unemployment Law, is counted over the three-year period as income from work. During
the three-year period, the total of such periods of unemployment must not amount to
more than 26 weeks. The rationale of this reguirement is that short-term unemployment
caused by moving from one job to another is not held against the person concerned in all
Cases.

fncome is taken to be:

- an income from work as an empioyee or work as a self-employed person;
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- a benefit payment replacing income, for which contributions are deducted. A
benefit for which no contribution is deducted such as the ABW, is not considered
sufficient means of subsistence within the meaning of the Aliens Law: an income
resulting from the Sickness Insurance Law is permanent where the person
concerned has an employment contract for an indeterminate period;

- an income from work under the Law on Social Labour Provision:

- an income from capital. such income is sufficient where the annual income from

interest on capital is at least equivalent to the gross maintenance standards
currently applying, taken annually:
Such income from capital is only permanent where, at the time of making
enquiries, in addition to being available for a period of at least one vear, it has
already been available for a period of at least one vyear. This must be
demonstrated by the relevant dectlaration made to the Inspector of Taxes. The
person concerned must submit this declaration when making the application.

As exceptions to the abovementioned means requirement, different standards apply to:

1. A Netherlands national (outside the scope of the Resoiution);
2. A foreign national admitted as a refugee loutside the scope of the Resolution);
3. Holders of an indefinite residence permit.

For these categories 1, 2 and 3, income may also be income earned from employment
within a labour market activation scheme from which remuneration is obtained.

in addition, the following distinction is made with respect to these categories 1, 2 and 3:
g9 g

- persons aged 18 to 23: for such persons, a sufficient income is an independently
earned income from employment of at feast 32 hours per week, irrespective of the
amount of income.

Where the person concerned works for less than 32 hours per week and thereby
obtains at least 70% of the net standard amount for married couples/families
within the terms of the General Assistance Law, family reunification or family
formation is also possible.

Such means of subsistence, in accordance with the main principle, are considered
to be permanent where they are available for a period of at ieast one vyear.

- persons aged 23 or older: for such persons, a sufficient income is:

(a) an independentiy earned income from an employment relationship yielding at least
70% of the net standard amount for married couples/tamiiies within the meaning
of the General Assistance Law;

b) a benefit payment under the Unemployment Law vielding at least 70% of the net
standard amount for married couples/families within the meaning of the General
Assistance Law.

In addition, categories 1, 2 and 3 are exempt from the requirement of sufficient means
of subsistence with respect to:

(a) individuals of 57,5 years of age or older;

1b) single-parent families with a child or children younger than & years old, if the single
parent alone is responsible for care of the child. However, the child must reside
in the Netherlands either under Article 9 or 10 of the Aliens Law or by virtue of
having Netherlands nationaiity and must be a de tacto member of the family. An
individual is considered in principle to have sole responsibility for care of a child
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also where the foreign spouseis) have lodged an initial application for admission
into the Netherlands and are residing in the Netherlands pending a decision on the
application;

{c) individuals with a permanent total disability.

Netherlands legislation also lays down a special provision for the long-term unemployed:
for long-term unemployed persons in receipt of benefit under the General Assistance Law,
family reunification or family formation may in fact be possibie where it can be established
that a long-term unemployec person, despite genuine efforts, has no prospect of finding
work from which to provide independently for his own maintenance even though he has
in the past contributed over a long period to working life.

In the case of the long-term unemployed, enquiries are made regarding:
~ length of residence in the Netheriands;

duration of unemployment {minimum of three years);

- length of working period and nature of work in the past;

- genuine efforts to provide independently for own maintenance;
- prospects of a job;

- age:

- medical aspects.

{c) Yes, as a rule it can. However, an assessment will stitl have to be made as to whether
this is justified in an individual case. Reference to Article 8 of the ECHR is a major factor
in the Netheriands — see under 15.

10, Identification of family members

{a) The family member must demonstrate his identity and his relationship with the family
memberinthe Netherlands by submitting documentation. Foreign documents concerning
the civil status of an individual (for example a birth certificate} must be legalized and/or
verified. Where no document is available for identification purposes, identity is
established by comparison of photographs or by identifying questions.

(b} The burden of proof lies primarily with the family member.
(c) Yes.
(d} MNo. In the Netherlands no blood tests are made use of by government authorities. A

foreign national is always at liberty to take a blood test or DNA test independently in order
to prove that he or she is a member of the famiiy of a person in the Netherlands.

(e) Yes, checks are made by means of certification or verification of decuments concerning
the civil status of individuals.

For certification of foreign documents, the fareign national must apply in person or through family
members or acquaintances to the competent authorities in the country of origin. In most cases
this wili be the Ministry of Foreign Affairs of the country of origin. The document must then be
certified by the Netherlands diplomatic or consular representation for that country., Where there
are particular indications that the content of the {certified} document is inaccurate and it is
estabiished that the other conditions for admission are fuifilled, the Ministry of Foreign Affairs
may be asked to begin verification investigations.

7594/98 FRicm EN
DG H | -57 -



THE NETHERLANDS

In 1886, the Minister for Foreign Affairs in the Netherlands listed five countries as "problem
countries". They are India, Pakistan, Ghana, Nigeria and the Dominican Republic. The content
of documents from these countries must always be verified.

The certification and verification requirement does not apply to:

- foreign nationals who have been admitted as refugees,

- foreign nationals holding a fixed-term residence permit who have been exempted from the
passport requirement, or

- nationals of countries with which agreements on waiving or abolition of verification have
been concluded,

who object to certification, unless they have submitted recently issued documents. In such

cases the person concerned has evidently had recent contact with his or her authorities and

certification can be requested.

Verification is also made that the identity document (e.g. passport) is not false or forged.
11. Admission of parents

Admission of parents is possible in the Netherlands as follows:
(a) on the basis of extended famity reunification,
{b) on the basis of policy on treatment of the elderly.

Note re (a) extended family reunification

Those eligible for what is known as extended family reunification are family members who are
de facto part of the family, insofar as to leave them behind in the country of origin would involve
disproportionate hardship.

To be eligible, the family members must be de facto part of the family of the person with whom
residence in the Netherlands is sought. The family connection must already have existed in the
foreign country. The family members admitted must in principle take up residence with the
person with whom residence has been granted. There must also be moral and financial
dependence on the person with whom residence is sought, and such dependence must already
have existed in the foreign country. The existence of a legat family relationship must be
demonstrated by means of certified official documents (the requirement for certification and
verification of documentary evidence concerning status of persons).

The family connection is considered to have ended definitively in the following cases:

1. Involvement with another family over a long period and the person with whom residence
is sought no fonger has custody or no longer provides for the cost of education and care;
Separate residence and self-sufficiency in maintenance;

Formation of a separate family as a result of entering into marriage or a relationship;
Responsibility for children born out of wedlock.

Bwm

For admission under extended family reunification, the general admission conditions aiready set
out here above also apply:

- sufficient means of subsistence

- adequate accommaodation

- no threat to public peace, public order or national security {(see 18).
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Note re (b) admission of fcreign naticnals aged 65 or older

The foliowing general requirements apply to the admission of foreign nationals aged 65 or older:

- The foreign national concerned must live as a single person in the country of origin; this
must be demonstrated by certified official documents {requirement for certification and
identification of documentary evidence concerning status of persons):

- {Almost} all the offspring of the foreign national in question must live in the Netherlands.
Where one or more of the offspring live in the country of origin and may be presumed to
take responsibility for care of the person concerned, admission under this policy is not
possible;

- Each of the offspring resident in the Netherlands must hold an indefinite residence permit
or hold a fixed-term residence permit by virtue of entitlement to right of asylum, have
been admitted as a refugee or have Netherlands nationality;

- One or more of the offspring must have sufficient means of subsistence permanently
available in order to contribute to the cost of maintenance of the foreign national
concerned. The standard for sufficient means of subsistence is the standard amount of
assistance benefit for a single person added to the standard amount applying to the
person with whom residence is intended;

- There must be adequate accommodation for the foreign national concerned;

- The foreign nationa! concerned must not represent a threat to public order.

12. Family reunification with students

Yes. The spouse or partner and under-age children of the person concerned who are de facto

members of his or her family are eligible for admissiocn. The conditions laid down for admission

are as follows:

- The student must have sufficient means of subsistence permanently available;

- The student must have adequate accommodation permanently available:

- The family member must not constitute a danger to public peace, pubtic order or national
security,

- The spouse or partner must actually cohabit with the person concerned and constitute a
joint household.

A foreign student in the Netherlands holds a fixed-term residence permit with the restriction
"admitted as a student”. This means that the student must satisfy the means reguirement
applying to holders of a fixed-term residence permit {see 2(b)). Accordingly the student must
have an income of at least the level of the assistance benefit payment for family. No special
provisions or dispensations apply to this case.

Family members have a right of residence which is wholly dependent on the student. Their
period of residence is also temporary and is exclusively for the duration of the study period. The
family members must sign a statement to the effect that this is clear to them. The members of
a student’s family are not allowed to work.

13. Family reunificaticn quota
{a) No quota or time-scale is applied in the Netherlands.
{b} The Netherlands does not limit the total number of family members who may join a

particular person.
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14. Reguirements of constitutional law
No.
15.  Article 8 of the ECHR

Yes. In each individual decision concerning admission on the basis of family reunification or
family formation (including extended family reunification), reference is made to obligations under
Article 8 of the ECHR. When replying to the question of whether a decision to admit a person
is in accordance with Art. 8 ECHR, the following questions are relevant in view of the case law
of the European Court of Human Rights:

(a) Does the case concern private or family life within the meaning of Art. 8 ECHR?

(b) Would denial of residence authorization to the afien constitute interference with the right
to respect for private and family life?

(c] Would such interference be justified under Art. 8{2) ECHR?

The Netherlands applies the following reasoning here:

Where an alien did not previously hold a residence permit under the Netherlands Aliens Law
which enabled him to have a "private or family tife" in the Netherlands, rejection of the family
member’s request should in principle not constitute interference with the right to respect for the
private and family life of the person concerned. In that case, such persons may generally be
assumed to continue their private or family life in the same way as before submission of the
request for permission to reside in the Netherlands.

However, it must then be considered whether the Netherlands Gtate is under a positive obligation
to accede to the request to grant the alien a vergunning tot verblijf (fixed-term residence permit)
in order to enable him to have a private or family life in the Netherlands.

In principle, no positive obligation exists in first-admission cases. The factors relevant here will

mostly have received earlier consideration when testing for pressing humanitarian grounds, such

as:

- age;

- situation in the country of origin;

- dependency upon relatives in the Nethertands and Netherlands nationality as held by
family members,

16. International conventions

in highly exceptional circumstances some Surinamese nationals may still qualify for certainrights
under the 1975 Agreement with Surinam and benefit from less restrictive family reunification
conditions.

17. Ability to take employment
The main rute in the Netherlands is that family members have the same rights as the principal
subject in the Netherlands regards ability to take employment.

Accordingly, family members of Netherlands nationals, holders of a vergunning tot vestiging
{indefinite residence permitj, admitted refugees and holders of a vergunning tot verblif zonder
beperking (fixed-term residence permit without restriction) have free access to the Netherlands
labour market.
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Family members of other aliens (who hold a vergunning tot verblijf voor een bepaald doel {fixed-
term residence permit for a specific purpose)) may in principle work in the Netherlands only for
an employer holding an employment permit. Such a permit is normally issued only if there are
no job-seekers in the Netherlands who enjoy priority.

Family members do not have to complete a period of residence in order to be permitted to work.

18. Other conditions
- Aliens must not pose a threat to civic peace, public order or national security,

Any non-suspended prison sentence or custodial measure imposed following a criminal offence
may constitute a ground for refusing first admission. The same applies in the case of a sentence
or measure which has not yet become final.

Where an alien is being suspected of, or prosecuted for, a crime for which he/she may be
punished with a custodial sentence or measure the decision on the application for a fixed-term
residence permit will be deferred. Sentences incurred abroad are also taken into account. Even
if they satisfy all the conditions, undesirable aliens will not gualify for a fixed-term residence
permit. Family members aged 18 or more are required to sign a declaration that they have no
criminal record.

- In principte, the fixed-term residence permit is subject to the following rules:

(a) {adequate) health insurance cover must be sought, unless the person concerned already
has compulsory cover under the Ziekenfondswet (Compulsory Health Insurance Law);

{b} aliens must undergo a tuberculosis test. An alien may be refused admission to the
Netherlands if he does not cooperate with the tuberculosis test or is unwilling to allow
himself to be treated for tuberculosis. The tuberculosis testis not compulsory for EU/EEA
nationals or nationals of Australia, Canada, Israel, Japan, Monaco, New Zealand, Norway,
Surinam, the United States of America, Iceland and Switzerland.

19. Harmonization

It is desirable that the debate on (harmonization) of family reunification policy be continued
following analysis of the replies to this questionnaire. The Netherlands favours harmonisation.

7594/98 FP/cm EN
DG H | - 61 -



AUSTRIA

o

Residence permits without limit in time are granted to spouses and underage children of
aliens who have been established uninterruptedly in the Federal Republic for a period of
five years and have g regular income from authonzed activity, provided they cohabit with
this alien and have had their main residence in the Federal Republic for two years. Such
persons may already receive an initial resigdence permit for a five-year period.

After two years ¢f marriage and communal living in the Federal Republic and provided

they are still married, spouses of Austrian citizens receive an unlimited residence permit

8% do any underage children of the Austrian citizen living in the same household.

Relatives of EEA citizens (spouses, relatives in the descending line up to the age of 21

and older if responsihility for their maintenance continues), relatives and relatives in the

ascending line of the spouse where there is responsibility for their maintenance receive
an initial residence permit for § years.

{b} Where all legal parameters are fulfilled (for instance where places are availzbie under the
guota) the family can in principle be admitted at the same time as the principal subject.

{c) A minimum pericd of lawful residence does not constitute 2 criterton for tamily
reunification as such, but it is a precondingn for long-term or permanent {(see {all
residence.

(d) see {c).

{e) An application must be made for family reunification in every case, even where - as for
instance in the case of relatives of Austrian and EEA citizens — alegal claim to aresidence
permit exists.

(t) Relativas of EEA citizens where they are entitled in their own right to entry without a visa

(see {a)} and relatives of Austrian citizens who are legally resident.

Re 2.

Those entitied to make the application are the family membaers themselves or their suthonzed
representatives; underage children who are 14 ¢r over also have aright to make the application.

Acceptance/rejection of the application is notified to the party himself or to the legal
representative of underage children or to the authorized representative.

Third country nationals already resident in Austria provided they are authorized arejust as entitled
to make applications as an authorized "non-appiicant”.

Re 3,

As a resuit of the new Asylum Law which entered into force on 1 January 1338, the legal
situation is as follows:

A gnecific right to family reunification exists only where asylum is granted but ngt in connection
with the award of any other status {e.g. de facto status or right of residence on humanitarian
grounds). Detailed explanations ¢n the situation with respect to asyiem iaw wiii be found in the
replies from the Federal Ministry of the Interior dated 2 August 1837 [72.735/127-10/13/37},
CIREA Working Farty, on family reunification and the grant of refugee status.

HRe 4.

(ai Paiygamy is 2 punishable aiferice in Austria. As aresult of this unambigucus attitude on
the part of the legisiatar, family reunification can invelve no more than one spouse.
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(c)
{d)

{e)

Re b.

AUSTRIA

That is de facto possible inasmuch as the precondition for family reunification is merely
a marriage which has not been dissolved and since the husband is not required to give
any details of any other wives he may have, although the wife "selected” has to make the
application herself or authorize the husband to make the application for her.

Yes, since a family is deemed to comprise a single spouse.

Yes, if the marriage has not yet been dissolved {living apart is not enough).

Yes, since it is obvious that there is no intention of living as a family.

No provision is made in Austrian law for family reunification with unmarried partners (regardless
of their sex). Family reunification presupposes a genuine marriage.

Re 6.

{a) These principles apply to children of aresident third-country national as well as to adopted
children but not to children of the spouse applying for reunification.

Step-children of relatives of Austrian citizens are granted right of residence without
reference to guota.

{b) Family life within the meaning of Article 8 of the European Human Rlghts Convention
(EHRC} presupposes custody of an underage child.

Re 7.

ia) In principle, children gualify for family reunification until the age of majority; for the
chiidren of aliens who settled in Austria befeore 1 January 13388, reunification applies only
to children who have not reached the age of 14.

{b) There has never been any time limit, the only precondition applied for reunification being
the availability of a place under the guota.

Re 8.

{a) and {b} Family members who have comie to join the family by way of reunification may

apply for a residence permit in their own right.

The right to work is not in principle granted until after 4 years, unless before that
date the family member has an employment authorization, work permit, or an
exemption,

{c) The family relationship must continue to exist,

{d) Residence permits granted ex officio on humanitarian grounds with the agreement of the
Federal Minister for the Interior.

He 9.

(a) When assessing whether accommodation is "appropriate by local standards™, particular
attention is paid to local circumstances, sanitary conditions {avoidance of overcrowding),
etc. The space allocation directives for local council flats and the like can be followed in
this respect.

{b) The resident alien must be able to provide accommodation as well as sufficient insurance
cover (sickness and social insurance}.

When assessing whether "sufficient resources” are available, welfare guidelines are
followed.
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{c) Yes, although account must be taken of Article 8 of the EHRC (respect for private and
family life) as well as of the length of time the persons concerned have been in the
country and the extent of their "integration”.

Re 10.

{a) and (b) Since a valid passport is a precondition for the grant of a residence permit, the
individual’s identity must have been established., Any documents such as birth
certificates or evidence of marriage should be produced by the alien since the
burden of proof i1s on him,

{c) Yes, since establishing the person’s identity and/or proving his/her family relationship is

a precondition for award of the residence permit.

(d) No provision is made for medical examinations, but applicants are obliged to make

themselves available for fingerprinting and photographing.

{e} A police check is made on the authenticity of the documents submitted.

Re 11,

Family reuntfication with parentsis allowed only forrelatives of EEA citizens and Austrian citizens
and provided their support is guaranteed.

Re 12.

The spouses and underage children of students are admitted to join them provided they do not
intend to work and if all other legal parameters are met.

Re 13.

{a) Since 1 January 1998: The alien must, when making the application, state whether he
wants his family to join him and indicate how many people are involved. Every family
member needs to receive a quota place. If enough places are available and if the family
members have already applied the whole family can be admitted at the same time.

If reunification is not wanted until later, the quota place is kept for them if the family
members also submit an application within one year of the original applicant’s submission.

(b) Limited to the spouse and underage children.

Re 14,

Article 8 of the EHRC

The EHRC is the most important of the many Conventions Austria has ratified and has
constitutional status,

Re 15,

Yes, this provision has constitutional status.

Re 16.

Yes, in this context the Association Agreement between the EEC and Turkey is of particular
importance.

Re 17. See reply to questicn 8(bj.
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He 18,

The essential conditions for family reunification have been covered in the replies to the previous
gquestions.

Re 19,
Harmonization in the area of residence permits and official procedures in the individual Member

Statesisdesirable and efforts should be made to achieve this as has already proved possibie with
respect 1o visas in transposing the Schengen Agreement.
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PORTUGAL

1. Under the general legislation, (Decree-Law No 59/93 of 3 March 1993), a residence
permit is valid for at least a year.
As residents are entitied to family reunification by law, irrespective of their permitted
period of residence, no distinction is made between short-term and long-term residents.

{a) See the preceding reply.

(b} Any foreign national may be admitted to the country, together with members of
his/her family, for residence purposes, provided the legal requirements are
complied with.

(c) No minimum peried of residence is required as a condition for allowing family
reunification.

(dj None is required.

{e] Family reunification must, as a rule, be applied for while the members of the
resident’s family are cutside the country.

() The issue of a residence permit to foreign nationals entering the country without
the requisite consular visa {residence visa) represents an exceptional measure.

2. The foreign national seeking aresidence permit to join a member of his/her family resident
in the country has to submit the relevant application.
It is the applicant who is entitled to appeal against a decision turning down the
application.

(a) The rules and practice regarding the right of family reunification for those with
refugee status, as set out in 10240/96 ASIM 130, are still in force in Portugal.
However, the Portuguese Parliament recently passed new asylum and refugee
legisfation, which is shortly to come into force. The future law will amend the
present arrangements for family reunification. The current discretionary power will
then be tied down as fellows:

- the effects of asylum will be held to extend to the spouse and to
under-age, adopted or incapacitated children, where the apglicant so
requests, witheout prejudice to application of the rules on exclusion and
refusal of asylum;

- where the applicant is under the age of 18 and so requests, its effects will
be held similarly to extend to the father, the mother and under-age brothers
and sisters for whom the applicant is the sole source of support;

- the members of the applicant’s family referred to in the preceding indents
may alternatively, at the applicant’s request, be issued a special residence
permit by the Minister for the Interior, without needing to meet the
requirements of the general rules for residence in the country by foreign
nationals.
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PORTUGAL

b} The right of family reunification for those granted temporary protection, in
particular under Article 10 of the Asylum Law (Law No 70/93 of
29 September 1983), is governed by the general rules for foreign nationals, in
particular Article 28(d) of Decree-Law No 59/93 {facilitation of family reunification
as a criterion in assessing residence visa issue} and Article 67 of the Portuguese
Constitution, which affords protection for the family.

4.

(al No.

o) Yes.

{c Family reunification is allowed for one wife only. If a second wife cannot gualify
for family reunification, then her children cannot either,

For children of the resident, see 6 below.

{d) Family reunification will be allowed only if the marriage with the woman admitted
to the country is dissolved, by means of a divorce, and the resident proves that
he has married the second woman.

{e) Family reunification may be allowed for the spouse and children, provided the
resident expressly states a wish for such.

5 No.
6.

{a) and {b) If a child is the offspring of the resident only or of the spouse only, family
reunification with the parent in question will be zllowed, provided he/she
has been awarded parental authecrity or custoedy of the child.

Family reunification does extend to children adopted by the resident.
7.
{a) Family reunification is limited to under-age or incapacitated children.
(b No.
8.

{a} to {c} The circumstances under which family reunification was aillowed may
change, especially where the spouses divorce or separate, which may have
implications for custody of under-age chiidren.

In the event of any such change, allowance will be made for it so as to
enable a foreign national admitted by way of family reunificatien to remain
in the country but, in order to have a residence permit renewed, he/she will
have to show fulfilment of the reguirements to be met, particularly as
regards means of subsistence.
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It should also be pointed out that any resident, whether or not admitted to
the country by way of family reunification, may work, subject to
compliance with the relevant legal provisions, which do not distinguish
between residents.

9.
{a) The term “adequate accommodation” is interpreted in accordance with
Article 65(1) of the Portuguese Constitution, which reads:
“Everyone shall be entitied, for themselves and their family, to housing of a
suitable size, in conditions of hygiene and comfort, which safeguards personal
intimacy and privacy of family life™.
(b) The means of subsistence required for issue of a residence permit are not laid
down by law.
In practice, however, regard is had to the figures set each year for the national
minimum wage (Decree-Law No 34/98 of 18 February 1333).
{c) Yes.
10.
{a The identity of those to be admitted to the country and the nature of their family
relationship with the resident are established on the basis of documents.
{b) Itis for those concerned, i.e. people claiming to be members of family, to produce
proof of this,
{ci Yes.
(d) Blood tests are not used.
{e] Documents (originals or authenticated photocopies) are as arule accepted, unless
there is any reason to believe them not to be genuine.
If their genuineness is open to any doubt, the necessary steps are taken, with the
use of forgery detection equipment in particular.
11. Relatives in the ascending line of residents or of their spouses may qualify for family
reunification, where dependent upon them.
12. In order for a member of a student’s family to qualify for family reunification, the student
needs to be resident. It should be pointed out that, as a rule, foreign nationals admitted
to the country to study or for training are not issued a residence permit but rather a
consular visa renewable to allow them to remain for the duration of their course or training
scheme.
13.
{a) The legistiation makes no provision for any quota system.
Allapplications forresidence permits for family reunification purposes are assessed
and decided on as and when submitted.
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PORTUGAL

{b) There is no limit on the number of family members who may qualify for family
reunification, subject to the comments in 7{a) and 11 above.

The Portuguese Constitution includes a stipulation that "the family, as a basic component
of society, shall be entitled to protection by society and the State and to the provision of
all such conditions as make for the personal fulfilment of its members™ {Article 67(1)).
According to legal literature, "protection of the family means, first and foremost,
protection of family unity. The most notable expression of that idea is the right of
common abode, i.e. the right of members of the family unit to live together”.

{Gomes Canotilho and Vital Moreira in Constituicdo da Repiiblica Portuguesa Anctada,
3rd edition, page 351}

15 and 16. Family reunification policy reflects obligations under the international instruments

by which Portugal is bound, in particular the European Convention on Human
Rights, the International Covenant on Civil and Political Rights and the International
Covenant on Economic, Sccial and Cultural Rights.

17. Fareign nationals allowed residence by way of family reunification may take up
employment, irrespective of length of prior residence; they have to comply with the
provisions of legislation governing work by foreign nationals and the legal rules making
access to certain professions dependent upon fulfilment of specific requirements.

18. No.
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FINLAND

Notion of "expectation of permanent or long-term residence”
{a) Persons granted a permanent residence permit {A status); see Annex attached.

{b) Family members of all the persons referred to in (a) may apply for and be granted
a residence permit at the same time as the principal subject,

{c) Not required.

{d) See {c).

(e) and (f) Family members are required to apply for a residence permit before coming
to Finland (Article 18 of the Aliens Act}. In the cases referred to inArticle
20 of the Aliens Act, however, a fixed-term residence permit may be
granted to them after their arrival in Finland. The granting of a residence
permit after entry is, however, the exception.

Persons entitled

The residence permit application is normally initiated by the family member resident
abroad {the applicant). On the basis of Article 19(2} of the Aliens Act, a family member
already legally resident in Finland who is a refugee under the Geneva Convention or who
has been granted a residence permit because of the need for protection or on pressing
humanitarian grounds is, as an exception to the general rule, similarly entitled to initiate
an application.

Refugees

{a) Yes.

(b} A paosition did not need to be taken on the matter; the intention in the Resolution
is unclear in this respect.

Spouses: polygamous marriages (and relationships)
(a) No.

{h) Yes. Moreover, where one spouse is already in another EU/EEA Member State,
a residence permit for Finland is not usually granted to the other spouse.

(c) Yes.

(d) Yes, if the husband and second wife are not officially separated.
{e) Yes.

Unmarried partners

Unmarried partners (including same-sex partners) are regarded as lawfully wed spouses
for the purposes of the granting of residence permits once they have cohabited
continuously for at least one year, if there is no oftspring from the union.
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Official registration of household occupants is one of the measures designed to prevent
abuse.

6. Admission of children
{a) The person already lawfully resident in Finland is required to have sole custody of

the child or, alternatively, written consent from the person having joint custody.
The custody requirement applies also to stepchildren,

{b) The consent of the other person is required (see G{a} above}.
7. Upper age-limit for children joining their parents
ial Unmarried children under the age of 18 may acquire a residence permit. 18 isthe

statutory age of majority in Finland. The age-limit in the case of children of
Maltese, Turkish and Cypriot nationals is 21,

(b} No.
8. Independent residence status for family members
(al Residence permits granted for family reunification reasons are generally of the

permanent type (A status). Persons may acquire permanent residence status after
having lived in the country for two years, when they are entitled to independent
residence status irrespective of the continuation, or otherwise, of famiiy life.

{b) A person having entered the country for family reunification reasons has the same
chance as any ather alien to apply for a2 residence permit on other grounds, Cases
are considered on an individual basis.

Owing to the low number of cases involved, no established guidelines exist.

(bl Certain persons are exempt from the work permit requirement: inter alia, the
spouse or partner of an alien permanently resident in Finland who has been
granted a residence permit on grounds of need for protection (Article 25 of the
Aliens Act). Persons who have acquired a permanent residence permit do not
require a work permit. A work permit is granted without restriction to, inter alia,
the spouse of such a person where the latter has been granted aresidence permit
on pressing humanitarian or other special grounds. If these persons apply for a
residence permit on other than family grounds, their right to work is decided on the
basis of a normal work permit appraisal.

{c) Continuation of the family relationship is no bar to the granting of another type of
residence parmit if the relevant requirements are met.

(d) No special principles have been established.

9. General conditions for family reunification

Adequate accommodation or the possession of sufficient resources is not a requirement
in Finland for the granting of a residence permit to family members of an alien who has
been granted a permanent residence permit.
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10. Identification of family members

{a) A family member applying for a residence permit abroad is interviewed by the
Finnish Representation and the local police in Finland interview a family member
legally resident here. Documentary proof of family connection isreguired wherever
possible. In certain cases, the hearing abroad has taken the form of detailed
interviews conducted by officials of the aliens office, and the results have been
compared with those of similar interviews conducted by the local police in Finland.

{b} Responsibility for settling the issue lies with the authorities. The family member
must provide clarification, i.e. firm evidence in support of his/her application.

lc) Yes. A residence permit is not granted in these circumstances.

{d) Finland has experimented with the use of DNA testing to determine famiiy
connection in cases where the applicant is unable to produce documentary
evidence forvery plausible reasons (e.q. civil war}. Results indicate, inter alia, that
many persons refused on the basis of a previous hearing were able to prove their
family connection on the strength of DNA tests. On the other hand, very many
of the 311 persons originally registered for testing never showed up and in the end
only 126 were tested. With one exception, all those tested were Somali nationals.
The cost was met in this case from State funds. Although DNA testing is not the
practice at present, the possibility of its future use is currently under discussion.

(e) Documents of doubtful validity may be sent for examination to the Central Criminal
Police forensic laboratory at the behest of the local police or the Aliens Office.

11. Admission of parents

A residence permit is usually granted to the parents of a family member, already legally

resident in Finland, who arrived in the country as an unaccompanied minor. Farents or

other relatives outside the nuclear family of an immigrant who has come of age may
acguire a residence permit if they are completely dependent on their relative resident in

Finland.

12. Family reunification with students

In the case of students {whose period of intended residence is only temporary}, family

members may be issued with a temporary residence permit where the period of study is

at least one year.

13.  Family reunification guotas
Persons meeting family reunificatien requirements may enter the country immediately. No
quotas or tmetables are applied.

14. Requirements of constitutional law

None.
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15, Article 8 of the European Convention on Human Rights
The requirements of the European Human Rights Convention and the decisions of the
European Court of Human Rights are complied with in the provisions of the Aliens Act and
its practical implementation, bearing in mind, however, that Finnish national policy is more
liberal than Article 8.2 of the Convention, not all the possibilities of which are applicable
in our country,
16. International Conventions
No.
17.  Ability to take employment
See point 8 above. Mo period of residence is required before a work permit is issued.
18. Qther conditions
No.
19. Scope for further work
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ENTRIES TO BE MADE IN VISAS AND RESIDENCE PERMITS
(STATUS CATEGORY A, B, D and F)

"A" GROUPCOMPRISES THOSEELIGIBLE FOR A PERMANENT RESIDENCE PERMIT AFTER TWO
YEARS OF CONTINUCUS RESIDENCE (Article 16 of the Aliens Act)

l. LINKS WITH FINLAND

ALl

A2

A.3

A4

Ab

A6

Former Finnish natioenal or at least one parent currently or formerly a Finnish
national

A person from the territary of the former Soviet Union of Finnish descent

A person of Finnish descent other than that referred to in A.2, or with Finnish
adoptive parents

The spouse of a Finnish national

The spouse or child under 18 years of age of an alien permanently resident in
Finland

A person demonstrably possessing a special other reason, such as a close family
connection, amarital connection, anintended marital connection or ahumanitarian
reason, for acquiring a residence permit

i, REFUGEES AND ASYLUM SEEKERS

A7

A.8

A.9

A0

A guota refugee and members of his/her family taken in by Finland

Anasylum seekergranted refugee status inFinland, along with members of his/her
family

An asylum seeker granted a residence permit on grounds of need for protection,
and members of his/her family

An asylum seeker granted a residence permit on humanitarian grounds, and
members of his/her family

1. A PERSON GRANTED A RESIDENCE PERMIT ON THE BASIS OF A WORK PERMIT
APPRAISAL

AN

A2

A person granted a work permit on the grounds that he/she will be employed ina
sector in which a continuous and long-term need for skilled labour is found or
thought to exist

An emplayee in the field of science, art and general culture
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A.13 A person who has come to teach his/her mother tongue or to perform some other
teaching work calling for a foreign teacher

A.14 A person who has come to work In a managerial or special capacity for a
subsidiary of a foreign undertaking or a multinational firm

A.15 An employee of an ethnic restaurant

A.16 A person who acquires a work permit for a job which calls for a knowledge of the
language, culture, customs, conditions, etc. of the country of departure

v. PROFESSIONALS AND FAMILY MEMBERS

A.17 A businessman

A 1B A forestry or agricultural worker

A3 A self-ernployed person

A.20 Members of the families of persons belonging to groups A.11 to A.19.
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SWEDERN

1. MNotion of "expectation of permanent or long-term residence”

{a)

(d)

{e)

(f)

The main categories falling within the definition are as follows:

- refugees {not in themselves covered by the Resoclution);

- people with reasons akin to those of refugees;

- people issued a residence permit on humanitarian grounds;

- people issued a residence permit on grounds of family reunification with someone
resident in Sweden;

— immigrant workers, where employment is not for a limited period;

- self-employed people.

It should be pointed out that, under Swedish legislation, an alien is generally issued a
permanent residence permit straight away as a first permit if he or she intends to settle
in Sweden and is accepted for immigration. Exceptions to this include some cases in
which family reunification is given as areason (see 8 below) and self-employed people,
who are issued residence permits for a two-year probation period, Even where a
permit is issued for a limited period, however, such a person does come within the
definition.

Members of family of those in these categories may generally be issued residence
permits at the same time as the principal. An exception is made, for instance, for
someone issued a residence permit for a limited period on grounds of family
reunification {see 8 below] who in turn wants to bring in relatives other than his or her
own children under the age of 18. In such a case, a permit may he refused until suich
time as the principal has been issued a permanent permit, which will be forthcoming
only after two years’ residence in Sweden.

There is no requirement for the principal to have been resident in the country for any
length of time before family reunification is allowed {see, however, the comments in
(b) above).

As ageneralrule, aresidence permit has to be applied for and issued before the person
enters the country. This applies irrespective of the category into which the applicant
falis.

A permit may be applied for and issued after entry where it is clear that the person
would have received a residence permit if the case had been considered prior to entry
into Sweden, This applies irrespective of the categery inte which the applicant falls.

2. Persons entitled

The application is made by the person abroad who wants to come to Sweden and not by
the person already resident in the country. If anyone else is to act for the applicant, he or
she requires forma'l authority 10 do so.
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3. Refugees
{a} Yes, the same rules apply.

(b) Yes,see 1abeove. Under Swedish legislation, the same family reunification rules apply
to all, irrespective of the grounds on which a residence permit has been issued to the
person resident in the country. In the case of those granted temporary protection,
however, family reunification is allowed only for a husband or wife and children aged
under 18.

4. Spouses: polygamous marriages {and relationships}

{a) Aliens legislation does not make any provision regarding polygamous relationships. It
is, however, an offence under Swedish criminal law to commit bigamy. Polygamous
relationships are also considered to go against Swedish society’s basic values.

{b) In order for a residence permit to be issued, the husband in Sweden is generally
required to divorce one of the wives and thus be left with only one wife.

{c} Where the father has legal custody of the children, the children cannot generally be
refused residence permits, if the father and children have previously been living under
the same roof. On the other hand, the woman cannot normally expect a permit.

{d} In order for residence permits to be issued to the wife and children, the wives already
resident in Sweden are generally required to obtain a divorce.

(e} A wife or husband may be refused a residence permit if the person already resident in
Sweden is living in a relationship akin to marriage with any other partner. If the person
resident in Sweden has legal custedy of a child and they have previously been living
under the same roof, the child cannot generally be refused a residence permit.

5, Unmarried partners

People living together in a relationship akin to marriage are treated in the same way as
married people and homosexual relationships in the same way as heterosexual ones. In
order for a residence permit to be issued, the relationship needs to be considered a serious
one. This point is also considered where a marriage is given as grounds for a permit. No
distinction is thus made in this respect.

Factors Jooked at in considering whether the relationship is to be regarded as serious are
how the partners first met, their subseguent contacts, their knowledge of one another’s
family, residence and work backgrounds and whether they can both communicate in the
same language. [f there are glaring inconsistencies between the versions given by the
partners or if they do not speak the sarme language. this suggests that the relationship is
not a serious one. The comments in 1 above also apply to those in question here and
reference should further be made to 8 below.

6. Admission of children
{a) A child of one of the spouses may be issued a residence permit if he or she has legal

custody of the child and if the child and the parent with custody have previously been
living under the same roof.
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Under the same conditions, a stepchild of one of the spouses does not have as strong d
right to be reunited with a step-parent resident in Sweden.

(b}

Where the parents share custody of a child, the consent of the parent abroad is
generally required for the child to move to Sweden.

7. Upper age limit for children joining their parents

(a} Children under the age of 18 are entitled to be reunited with their parents in Sweden.
Itis a prereguisite that children have not yet established a family of their own. There
are several reasons why lawmakers opted for that age limit. It is the age of majority
in Sweden and the age limit for children under the Child Convention. Itis also an age
limit mentioned in the Resolution in guestion and applied in many other European
countries.

(b} The age limit for children wishing to be reunited with parents resident in Sweden has
been reduced from 20 to 18. There is no requirement now, nor was there previously,
for an application to be made within a certain time.

8. Independent residence status for family members

{a) Anyone accepted for family reunification purposes may be issued a permanent

residence permit straight away as a first permit. This appiies to all categories. That
person is tnereby entitled to live in the country in his or her own right.
Where the partners in a marriage or cohabitation relationship have only known each
other for a fairly short while, however, an arrangement involving limited, six-month
permits is applied for atwo-year period. Each renewal is conditional upon continuation
of tne relationship. Not until the end of that probationary period is the person in
question entitled to live in the country in his or her own right.

{b) The right to work is available straight away upon issue of the first residence permit,
regardless of whether it is for a imited period or permanent.

{c) See (a) above.

{d) If arelationship breaks down during the probationary perioc just referred to, the alien
has to return to his or her country of origin. Exceptions are made, for instance, if a
woman has been subjected to viclence or otherwise ill-treated during cohabitation, if
there are children involved in the relationship and if she is in danger of being treated
as a social outcast on returning to her country of origin.

9. General conditions for family reunification

{al There is no requirement for accommodation to be available.

(b] There is no requirement for availability of resources to support the person.

ic) See (a) and (b) above.
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10.

11.

12.

13.

14.

SWEDEN

l[dentification of family members

(a) Identity is established by means of, for instance, birth certificates, passports, identity
cards or other documents. Family relationship is established by means of, forinstance,
birth certificate particulars, marriage certificates or other documents. The partners are
also interviewed separately. Cross-checking is possible against any information already
supplied by, say, the person already resident in Sweden,

(b) The burden of proof is on the applicant.

{c} A residence permit may be refused if the applicant has not plausibly established his or
her family relationship or identity. It has to be considered in each individual case
whether the applicant has substantiated family relationship or identity in an acceptable
manner. Allowance is made for the fact that it may be difficult for the applicant to
produce full proof of this.

{d} There is no experience of blood tests or other medical methods of establishing family
relationship.

{e)} Documents produced are sometimes checked for authenticity, mainly by way of
Swedish embassies abroad but also through inspection by forensic experts in Sweden.

Admission of parents

Parents and other close relatives may be issued a residence permit only if in their country
of origin they formed part of the same household as the person(s) resident in Sweden. As
a further requirement, there has to be some kind of dependent relationship making it
difficult for the relatives to live apart. This means that they must have been living in the
same household immediately before the resident came to Sweden and that the application
for family reunification must be made fairly soon after the resident settled in Sweden. In
exceptional cases, where special reasons so dictate, aresidence permit may also be issued
to some other close relative of a refugee or of a person with reasons akin to those of a
refugee.

Family reunification with students

A husband, wife or cohabitation partner of a student may be issued a residence permit at
the same time as the principal if resources are available to support them during their stay.
The same applies to their children. No work permit is issued.

Family reunification quotas

{al Anyone issued a residence permit is entitled to enter the country immediately. No
quotas or time scales are applied.

{b} There is no numerical limit for this purpose.
Requirements of constitutional law

No.
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15.

16.

17.

18.

19.

SWEDEN

Article 8 of the European Convention on Human Rights

The Convention has been incorporated into Swedish law. As stated in % above, Swedish
practice treats other cohabitation relationships in the same way as marriage. As far as
Sweden is concerned, one case on which Article 8 had a bearing involved the expulsion of
an entire family from the country, when one of its members had vanished. The question
then arose of whether expulsion of the other members of the family would contravene
Article 8. Landmark rulings have now been given by the European Court.

International Conventions

[t should merely be pointed out here that the Nordic countries form a passport union with
a common labour market, without any residence or work permit requirements.
Scandinavians and Finns are thus entitled to enter and live in another Nordic country and
take up employment there freely, without any restrictions on the scope formembers of their
family to join them.

Ability to take employment

Anyone issued a residence permit for family reunification is also at the same time entitled
to work. A person is not therefore required to have held aresidence permit for a particular
length of time before a work permit is issued.

Other conditions

Marriage or a cohabitation relationship does not generally constitute grounds for issue of
a residence permit if either of the partners is under the age of 18.

Inexamining an application for aresidence permit, consideration has to be given to whether
the person in question can be expected to lead a respectable life. In order for misconduct
to be taken intc account, it needs as a rule to have been established by a final legal
judgment. Such misbehaviour has to be weighed against a person’s reasons for being
issued a residence permit. The stronger the relationship, the more serious must be the fault
to be found with the applicant in order for a permit to be refused. Even less serious fau'ts
may warrant rejection if the family relationship adduced is a borderline case for issue of a
permit. As an alternative torefusing a permit altogether, a permit with a time limit may be
issued for a probationary period.

Scope for further work
Further work needs to be directed along practical lines. One interesting idea, depending

somewhat on the replies now received regarding 10 above, might be further exploration of
1ssues involved in establishing family relationship and identity.
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THE UNITED KINGDOWM

1. Notion of "expectation of permanent or long-term residencer

a. (1) Fiancé(e) or spouge «f British citizen or of
persons Settled in tha UK in their own righl

{i1) Commonwealth citizen aged 17 or over, wha is able
to provide proof that one of his grandparants was
born in the United Kingdom and 1Islands and
able to work and intends to take
employment in the United Kingdon

is
or seak

(1l4) Unmarried partners (see answer to Quoestion 5)
(iv) Children (see answer to Question &)
(v) A businessman, sole representative, self-employed

person, 1lnvestor, writer, composer, artist or a

person in employment approved by Lhe Department
for Education and Employment

(vi) A demestic worker in a private household, aivport
based operational ground staff, OVQRrseas
government employee, minister of religion,
misgionary or member of a rcligious order;
Representatives of an overseas newspaper, news
agency or broadcasting organisation

(vii) A person of independent means

{viii} A person whe has established himself in self-
employment under the provisions of an EC
Association Agreement

b. (1) dependent minor children may accompany a parent
who is admitted to the UK as a spouse, bul are
only allowed to accempany a parent admitted as &
fiancé(e) where Lhere are compassionate
e¢ircumstances which would make their exclusion
from the UK undesirable

(i1) The spouse and children of Lhe principal subject
may be admitted at the same time

(ii1y Unmarricd partners (see answer to question 5)

(iv) Children - n/a

{v) to The apouse and children of the principal subject

(viii) in all these categories may be admilLted at the
same time, provided they hold the necessary enlry
clearance
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C. (1) No minimum period of lawful residence s

required, but where a sponsor is not a British

c{tizen he or she must have indefinite leave to
remain in the UK.

(L) to No minimum period of lawful regidence is

required.
fviii)
d. Not applicable
e, In all categories family reunification should be
applied for whilst family members are ocutside the
country.
£. (i) and The spouses and dependants of British
{(il) citizens or persons settled in the UK and the
dependantfs of those admitted under the UK
ancestry provisions may be granted leave to
remain "in-country" provided they are not here in
breach of immigration laws and all the
raguirements of the Immigration Rulas are met.
(1id) Unmarried partners (see answer to gquestion 5).
{iv) Children {see answer to question 6).
(v) to Dependants in these categories will only be
{viil) granted leave to remain "jn-country” in the most

compelling and compassionate circumstances.

2. Persons entitled

L is the person seeking leave to enter or remain 1n Lhe UK who
is reguired tec make the application and to

whom notice wof
refusal, if appropriate, will be sent.

3. Refugees

a. Yes: Refugees, and those who have ccmpleted 4 years
residence in the UK on exceplional Leave to
remain, are entitled to be joined in the UK by
their spouse and minor children, provided the
relationship existed pricr to the sponsor’s
departure from the ceountry of origin and provided
the applicants are related as claimed.

Relatives of refugees who are admitted under the
family reunion policy will normally be recognised
as refugees, unless there are reasons why
not appropriate to do so; e.g. they are of a
differant naticonality to the spongor or have

specifically requested not to be recognised as
refugeas.

it is
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The relatives cof people in the UK on excepltlonal
leave to remain may be allowed to join their
sponsor here, as s¢t out in answer to gquestion la

4. Spouses : Polygamous marriages (and relationships)

Government policy not te allow the formation of polygamous
houeeholds in the UK ie enshrined in Section 2 of the
Immigration Act 1988. Paragraphs 278 and 279 of the
Immigration Rules (HC 395) provide Lhat no woman shall be
granted entry clearance, lesave tc enter, leave to remain or
variation of leave as the wife of a man if her marriage is
polygamoug and there is ancother woman living who is the
wife of the husband and who is, or at any time since her
marriage to her husband has been, in the UK or has been
granted an entry clearance to join her husband In the UK or

has a certificate of entitlement to Lhe right of abode in
the UK.

Under the Private International Law {Miscellaneous
Provisions) Act 1995, which came intc force on B January
1996 all marriages which are actually (de facto) monogamous
but are celebrsted under a law which permits polygamy are
regarded as wvalid; the Act is fully retrospective.
Therefore all potentially polygamous marriages which are
actually monogamous are valid under United Kingdom law. The
marriage will, however, be deemed to be void by any

subsequant marriage of one of the parties or by an
annuiment.

C. Yes

d. The only circumstance in which a second wife could be
admitted to the UK to join her husband would be where Lho
wife previously admitted to join her husband has died, or
the marriage has been permanently dissolved,

e. Whilst there is no legislation which prehibiks tLhe
admission of an overseas national spouse where Lhe sponsor
already has an unmarried partner, it is unlikely Lhat an
applicant would be able to meet the requiremenlLs of Lhe
Immigration Rules relating to spouses in such circumsltances

-

5. Unmarried partners

There is no provision in the Immigraltion Rules which permllis a
parson to enter or remain in the United Kingdom on Lhe baais of
a common law or same sex ralationship. However, under a
concegsionary arrangament, outside the Immlgration Rules, which
came into force on 13 Octobaer 19%7, a person in a common law or
pame sex relationship may be eligible for leave to enter or
remain in the United Kingdom if the couple can show that they
have been living together in a relationship akin Lo marriage for
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four years or more and intend to live together permanenlly. The
couple must be legally unable te marry, and able to malntain and
accommodate themselves without recourse te public funds, A
person seeking entry to the United Kingdom musl hold a valid
entry clearance for entry in this capacity.

An application for leave to remain on this basis is likely to
fall to be refused if the applicanl has overstayed any limiled

leave to remain granted in another capacity or is the subject of
any deportation actlon.

A person who fulfils Lhe criteria will normally be granted 12
monthe leave to enter or remain in the United Kingdom. Cn
completion of the 12 months leave, they nay apply for settlement.
A person may be eligible for settlement on this basis 1f they can
show that they have completed 12 mcnths lecave as the unmarrisd
partnaer of a person settled in the UK (and had been adnitted to
the UK for 12 monthe or given an extension ol stay for 12 months
on this basis), that the relationship is still subsisting, that
Lhey intend to live together permanently and are able to maintain
and accommedate themselves without recourse to public funds.

In order to prevent abuse, a couple are expecied Lo show
documentary evidence of cohabitation for the preceding 4 year
period, and evidence of a committed relationship. Dacuments
could ingclude joint commitments Buch as bhank accounts,
investments, rent agreements, mortgage, death henefits, birth
certificates of any children of the relationship, correspondence
which links the couple to the same address, and any official
racords of their address, such as doctors records, [SS rvecords
and national lnsurance records. Couples are nol required to
provide all of the above, but conclusive evidence of the
relationghip will need to be demonstraled.

6. Admieszsion of children

Children who are the oflfepring of a resident or his/her
spouse but not of the couple involved may seak leave Lo
enter vr remain in the United Kipngdom under the Immluration
Rules HC 3%5 paragraphs 297-2%8 The regquirements are that
either one parent is present and settled in the United
Kingdom and the other parent is dead, one parent 1s present
and settled here and has sole responsibility for the
c¢hild's upbringing, oxr that there are eserjous and
compalling family or other considerations which make
exclusion of the chlild undesirable. The child must
under the age of 18, unmarried and not leading
independent family life. There should be
maintenance and accommodation for the c¢hild
recourse to public funds, and, if seeking entry to Lhe
United Kingdom, the child must hold a valid United Kingdom
entry clearance for entry in this capacity.

bia
an
ardequatc

without

The definition of parent is given in HC 39% paragraph 6.
It includes the stepfather of a child whose father is dead,
and the stepmother of a child whose maother is dead,
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Children whc have been adopbtsd abroad in countrics which
are recognised in the NAdoption (Designation ol Oversesas
Adaptipns) Order 1973 may seek leave to enter or remain in
the United Kingdom wunder thz Immigration fRules HC 1355
paragraph 310-311. There are no provisions within Lhe
Immigration Rules for childgen adopted abycad in non-
recagnieed countries, or children whe have been adopted(not
necessarily legally) by a United Kingdom national who hae
been resident abroad for a suabstantial period of time and
have bLecome integrated into the family as de Tflactu
dapendants, to be admitted to the United Kingdom. However,
there is digcretion te admit children to the United Kingdom
in order for tham to be pdopted through the courts here or
tc remain with their de facto adoptive {amily. 1n all
adcption casees it must be shown that there has been =
genuine” transfer of parantal contrel teo Lhe adoptive
parents, and the child has loet and broken all ties wilkh
his family of oriqgin. 1In all casee a child seeking entry
to the United Kingdom must hold a valld Unilted Kingdom
entry c=learanca for entry in this capacity.

b. Where a child’s parents are not married, or his parent’s
marriage subsiete but they do not live togethesr, vr where
the parants marriage may be dissolved, a child may qualify
to jcin one parent in the United Kingdom provided that
parent has hed scle responsibility for Lhe child's
upbringing. The phrase "scle reeponeibility" is inlended
tc reflect a situation where parental responsibilily, to
all intente and purpoees, rests chiefly with one parent.
Such a situation is in contrast to the ordinary family unit
where responsibility for a child's upbringing ies shareod
between the twe parents [though nol necessarily egually).

7. Upper age-limit for children jeining their parents

a. Children may join their parents in the United Kingdom up Le
the age of 18, provided they sre not leading an independentl
life, are unmarried and have not formed an independont
family unit. Their parents must ke able to maintain and
actommodate them adequately without recourse Lo pubiic
funds.

It iy considered desirable, wherever possible, [or children
to spend their formative years with Lheir pareonts. Alter a
child has reached the age of 16 he or ghe is regardes] a& an
independert adult who would normally be expected ta qualify
for admispion in hig or her own right.

As a rconcession outside the JImmigration Rules, entry
clearance officers have the discretion to isBue entry
clearance to children over the age ol 18 of work permit
holders who are intra company transferess,

L. No.
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8. Independent residence status for family members

&, The family member of a British cilizen or pérson settled in
the UK may be grantad indefinite leave to remain after a
probationary periocd of on= year. Once indefinite leoave to
remain (settled status) has heen granted to a2 family member
he or sghe may remain in the UR independently of their
gponsor, whether or not they remajin in the family unit.

A person who has indefinite leave toc remain is {ree to rake

any work provided he has attained the legzl age for working
in the UK.

c. The family member of a person in the UK in a caileyory
leading to settlement will qualify for setllement at Lihe
aame time =83 the principal applicant. A fawmily member is
unlikely to seek leave to remain in arnother capacily unlass
the family unit breaks dewn or is po Jlonger habilually
resident in the UK, because to do 50 would usually pul. them
into a category which doas not lead ta settlemenL.

If a marxiage breaks down before the family members have
been granted settlement the normal expectalion is Lhat they
should return to thelr own country, as the reason f{or thelir
stay no longer exiats. Cases where violence j3 the reason
for the breakdown of a marriage are rconsidered
sympathetically and in caBes where Lhe compassionale
circumstances of the applicant are excepticnally compell {ng
leave to remain may be granted outside the Immigration
Rules. However, domestic viclence does not automslically
override the requlrements of the Immigration Rules.

S. General conditicons for family reunification
a. A family unit must have adeguate accommodabion for Lheir
needs. This accommodation may be shared provided that at
lsast part of the accommedation is for the exclusive use of
the family. The unit of accommodation for a couple may be
as pmall as a separate bedroom, but L must be
legally occcupied by them. 1Tts acccupation

contravene public heath regulalbjions and wmusl

overcrowding as defined in the Housing Act 198§,

owned or
musi, not
nol Cause

Where a perscon sgeke leave to enter or rvemain in Lhe UK ad
a family member, tha regquirement iz thet the couple must be
able to maintzin and accommodate themselves and any
dependanis without reccourse lo pablic funds. A sponscr wmay
continue to claim any benefits to which he or she is
entitled in their own right, but wheve the admission of
famlly members is likely to result in additicenal recourse
to public funds, the application will [al] for refusal.

C- The maintenance and accommodation reguiremenls of tChe
Immigration Rules are applied equally at the entry and
settlement stage, although it i1s very rare for settlement
to be refused solely on the grounds thet Lhase requivemants
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cannot be met,.

10. Identification of family members

& .

An applicant may produce birth certificates, marriage
certificates, photographs and correspondence in
support of thelr claim to be relaied to a sponsor.

The burden of proof lies with the applicant.

Yes.

DNA testing 18 offered in cases where we are nol
satigfied that children seeking settlement are related
as claimed to thelr UK sponsor; DNA testing 8 not
compulsory. The scheme is funded and administered by
the Foreign & Commonwealth Office and is available to
all third country nationals under the age of 18 who
are making a f£irpt applicaltion for entry clearance for
gettlement. A British-based firm 1is contracted to
carry ocut the tests. Over-age reapplicants and those
seeking entry to the UK for a purpose other than
settlement may commisgion private tesals at thelr own
expense; we would conesider such evidence provided
procedures of the same standard as In Government. lLegts
have been followed.

Where we have reason to doubt the authenticity of
civil status documents, we make enguiries of Lhe
issulng authorities 1f possiblae. Regislers of slolen
UK civil status documents ave held.

Widowed mothers and grandmethers and widowed fathers
and grandfathere aged 65 or over and parents or
grandparantg travelling together of whom at least one
is aged 6% or over may be eligible for resident atatus
if they are wholly or mainly dependent upon sons or
daughters settled in the United Kingdowm who have the
means to maintain their parents and any other relative
the parents
for tLhem
They must also be
theirnr own

Children over 18, sisters, brothers, aunts, uncles and
aunts over the age of 18 and parents and grandparents
under £5 may come if they meet the above reguirements

exceptianal

11. Admigeion of parents
(L}
who would be admissible as dependants of
and alsco provide adeguatce accommodation
without recourse to public funds,
without other close relatives Lo turn tou in
country.
(ii)
and they live alone in the most
compasegionate circumstances.
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(ii.1)As a concession ocutside the Immigration Rules, entry
clearance officers have the discretion Lo issue entry
clearance to dependent parents of work permit holders
who are intra company transfereas.

12. Family reunification with students

The husband or wife of a person admitted to or allowed to remain
in the United Kingdom as a student under the Immigration Rules
may enter the United Kingdom to join their spouse provided that
each of the partles intends to live with the other as his or her

gpouse durlng the applicant’s stay and the

marriage is
subsigting.

A chlld under the age of 18 may enter the United Kingdom as the
dependant of a perxrson admitted to or allowed to remain in the

United Kingdom as a student provided that he or she is unmarried,

has not formed an independent family unit and {s not leading an
indapendent life.

The spouse and\or child must be maintained and asccommodated
adequately without recourse to public funds and must intend (o
leave the United Kingdom at the end of his or her period of stay.
The lesave granted will not be in ecxcess of that yiven to Lhe

student and employment will be prohibited axcept where the leave
grented is for 12 months or more.

13. Family reunification quotas
a. All persons meeting the criteria set oul in the Immigration
Rules will be allowed to travel to the UK [or family
reunification. The UK does not operate a quola gystem,

b, The UK does not set a limit on the total pumber of fawily
members who may joln the person concerncd. However, only

the spouse, minor children, and any other relatives who are
wholly depspdant upon the sponsor, will qualify for
admission.

14. Requirements of constitutional law

Laegislation an family reunification 1is set oul

Immigration Act and TImmigraticon Rules rather
constitutional law,

i the
than in

15. Article 8 of the Eurcpean Convention on Human Rights

It is considered that our Immigration Law and Rules are
compatible with the UK's obligations under Article 8.

16. International Conventions

The criteria in the Immigration Rules are compatible with
the UK's international obligations.
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i17. Ability to take employment

There is no period of residence to ba completed before a
person can take employment; only those admitted as
fiancé({e}s are prohibited from taking employment and Lhen
only until their leave has becn varied after marriage.

18. Other conditions

Overseas nationals are nct allowed to Lravel to Lhe UK to
join a gpouse unti)l both parties are 16 years old,

149, Scope for further work

The UK believes that Member States’ responses Lo this
gquestionnaire will inform discussion on Chapter Vil of Lhe
Commission’e draft Convantion on Lhe admission of third
country nationals (ASIM 185). It alsv seems likely Lhat
the regponses will indicate that there ig scope faor closer
harmonisation of Member States’ pelicies and procedures.
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