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EXPLANATORY MEMORANDUM

Introduction

The Commissica’'s firm commument 10 capilul markel and Mlinuncial services
liberalisation has been clearly demonsiraled by the presentation of 1he Action Plan for
Financial Services, which was endorsed by the European Council mecting in Cologne
in June 1999,

However. finuncial markel liberalisation must not endunger Ninancial subifity and a
reliable regulutory and supcrvisory framework is needed 10 make sure thal such
liberlisution and frecdom of capital mo 5 ix ot used (e undesicuble purposes,
tuch 35 moncy laundcring.

For ibis reason the udomion of the Directive 1o updute and cxiend the 1991 anu-
money laundering Direclive wag identified as one of 1he priority objectives of the
Action Plgn and ihe Commission gave an undertaking io present the comesponding
proposal by rud- 1999,

The present proposal represents the fulfilmens of ibat commitment.

The 1991 anti-money laundering Directive' was u landmark i the fight agsinst
criminal moncy znd ils potentially highly damaging cffzct on the hnancial systcm,
Tie Dircctive is based on a wide coverage of the financial scctor, L requires financial
s 1o know their cusiomers, 0 keep appropriale records and establish anti-money
laundering programmes, Most importantly, it requires banking secrecy rules o be
suspended whenever noccssary, and pny swspicions of moacy |pundenng o be
reported 1o 1he authoritics,

The Community Direcuve is [frequently ciled us one of the mupor snicmational
mnstruments 1o this ficld, alongside the 1988 UN Viennu Convention®. the 1990
Countil of Eviope Sirasbourg Convention’ end Lthe Forly Recommendations of the
Firancial Aczior Task Force on Money Laundermg’.

As political awarcness has grown of the threat 10 our socicly posed by organiscd
crime. increased aneniion has been focussed on the possibility of successfully fighting
crganiscd crime by targeling Lthe vast surms of moncy generated by such activity.
maney being the principal objective and the life blood of crime, As a result the subjeci
of money laundzring has reguiarly appcared on the agenda of the European Council.
Moncy laundering is also covercd by Lthe Action Plan 1o combat organised crime® and
has been Lhe subject of Lwo major reports and resolutions of 1he European Partiamen®.

' QrL 166, 28.6 1991, p 77,

: Unried Nottons Convenlion againas Mea Traflic i Nacoie Orugs and Popchuinopes
Subnlanee adoptal ia Vicana on 19 Deutmber 1738,

LCanvention vn Laundering, Search, Se1zare and Coafizeation of the Provesds from Crime_
The FATF is the forcmat world boady dalicanal te the fight aganst enmeaal money. T was
created by the G7 i 1989 and curreadty has 28 membera., g the Furepcan Commiss
ang al ihe EL Member States. {Sox hpafswsw, ool v flarf)
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Both the Council of Ministers and the European Parlisment huwe calied for addinonul
meazyiss 10 enhance the Europeun Uninn’s anli-money luundenng efTon,

Since Lhe Direglive wus adopied an 1991 both Ihe moncy Lwndenny threal snd (he
response (o Lhat thrcul huve evolved. WL is the view of the Commssion. suppaned by
the Buropean Parlisment and the Mcmber Stoies, Lhai (he response of the European
Union must alsa now move forward.

Accordingly. as an integrul part of the Action Plun for Financiul Services. and in line
wilh the wishes of the Member Siates wnd (he European Farflament, the Commisswon
is prescnting the allached proposal {0 update and extond the 1991 Dircclive, The main
changes w the 1991 Direcrive are & widening of the prohibition of money laundering
to embrace not only drugs Laficking bue all erganised cime, and an extension of the
obhgations of the Directive to cerwin non-financial activitics and professions. A
eooperalion berween nalwnal authorities and the Commission in case ol ilegal
activilies against the fiaancial imercits of (8¢ Evmopewn Communilics is also required.
Einally, the opparunity is being taken (o clarify cenain aspacts of the (991 Lext.

The Internatiomal nature of the fight against moncy laundering

The European Union is not alone in conducting an active campaign against moocy
luundenng. An clfeciive global campuign uguinst money luuniening is 2 widcly
shared ohplive. Far from being restrictive in nature or an obstuche (o hberahsalion, 3
successful cffon uguinst moncy loumbcring it in facl on cascniial precondition for
eahuncing intcmational trude and commerce, financial murker liberabsation and the
free movemem of capitud under optimizm conditions.

The Commussion parucipates in this international efTort through wuppen {or the FATF
and the UN and via ils inlemational programmes, The Commission 15 3 full member
of the FATF. which is committcd to (he creauon of a2 workd-wide anti-moncy
Taundering network. Indeed, 10 be effeclive, (his ciTort must cmbrace Lhe largest
passible number ¢f countries. Tdeally In the kong term all countrics shoukd join this
effen w make A harder for cnminals o be able 10 enpy the profits of criminal
activity. Real progress is being made in Lhis area as an increasing number of countres
subscribe 10 the inlernational standards set by the FATF and agree (0 undergo a
mulual evislualion process. Al the tame Lime the FATT, on the baus of a mandalc
from the G7. is continuing ils work 10 cetablish eritera o ilennly counires and
junsdiciions that cun be considered to be “non-cooperative” in the fight agams:
money laundesing.

Jusi us the 1991 Dircctive moved ahead of the originat FATF 40 Recommendanons in
requaing obligalory suspicivus lrunswcuon reparting, (ke Europeun Union should
comhinue to impose B high standurd on ils Member Siares, gsving <ffoct 1o or sven
going beyond the 1996 update of the FATF 40 Recommendations In parteular the
EU can shaw the way in sceking 10 invelve cerain professions more iclively in the
fighl against money laundering atoaguide the financial Lecior.

The EU Dircctive will thus ¢continue 19 be 3 leading imerranonal instrument an 1he
fight against moncy laundering. As an impanmunt pan of the acquis communawaire the
EU anii-moaey laundering rules wils alw represent the stamlard seit for the apphicant
countries and ouher countries with which the Union is warking in this area
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Implkementation of the 1991 Directive

As required by Anicle 17 the Commission has presenicd twa repons’ un the
implemeniation of the Directive o the Courcil of Munisicrs wnd 1o Lhe Europcun
Parliament.

These repons cover & number of wspécis of the European Unign's cifons 1o combal
moncy leundenng.

The Commission belicves Lhal the Directive has been well impicmented by the
Member Stales and that the finkncial scclor, and in purliculur the banks, have mude a
real cifon to help prevent 1the eniry of criminal moncy inio 1he Tinancial system. The
Commission’s second rcpon conluns some slaustics on the number of suspicious
Iransaclion rcporls mades under the Direcuive. It iz goncrilly wocepted thul ihe
tighiening of conirols in the banks hus ked 1o z scarch by moncy launderers for
aflemative ways of disguising the criminal origin of their funds.

The Council adopted k s on the Cor "3 first repon {see Anncx | 1o
COM(1998) 401 final). whik the Europesn Parliament adopted a rcpon and
resolution on exch of the Commissian's reports (scc fooinate 4). T Ewropesn
Parhament issued a strong <all for renewed efforns in this impanant arca as a matier of
urgency.

The Actlon Plan 10 comhat organksed crime

The European Council held in Dublin on {3 und 14 Decemdor {996 et up 3 High
Level Group Lo draw up & comprehersive Action Plan 1o combat organised crime
comtaining  specifc  recommeondations and  ralislic  timetables  for  their
implementatiott. The resulting Action Plan was adopied by 1he Council on 28 April
1997 and approved by the European Council meching in Amsterdam n June 1997,

Chapter VI of Ihe Agtion Plan it conccrmed with organised crime and money
Recommendation Mo 26 covers a number of uipecls of the fight against moncy
laundenag. certaio of which fall within the scope of Lhe Community Dirccuive. In
particular, Recommendation 26{¢) siatcs 1hat ™Lhe reportiog obliganon in Article 6 of
the Money Laundering Direclive should be extended 1o all offences connected with
senous ¢rime and 10 persons and professions other thas the Gnancial instilulions
mentioned in the Dircctsve, . =

The prohibitlon of maney Wunderiag

Anicke 2 of ihe Directive provides that mency luundering shull te “prohibied” in all
Member Siaies,

As explained in the Commission’s first repon 8 had not been possible 10 rexch
agreement in lix Council on o requirement in Ihe Dhrcclrve o criminslise moncy
loundesing, Nenetheless the statement annezed o the Directive guve 1his comeailment
(alber outside the framework of the Directive) and ull 6f the Member States have in
facl made moncy laundering a cnminal offeace.

COMS; $4 final and COMLIPR) 401 finyl



The Dircctive only requircs the prohibinen of 1he lwndering of drugs proceeds. at
required by the Viennu Convention. bul cncouruges Member Stales (o upply the
approach of the Strasbourg Convention, mumely of combating the laundering uf 1he
proceeds of a wider range of criminal offences (ofien referred 1o & “predicale
alfences™).

The FATF sircngthencd ils relevant recommendalion in | 996 1o state 1hat “exch
couniry shoukl extend the offence of drug moncy favndening 1o one based on serious
offences”, This comesponds (0 & growing Lrend based on the drumatic inceease in non-
drugs based organised crime and on the realisatien that having a wide range of
predscaie offences shouid improve suspicious ransaction reporting and above all
facilitatc intenational cooperalion beiween judicial and police authoritics in different
countries.

A distinclion must be made between Ihe penal law trearment of moncy taundering (1.e.
the debnition of the ¢cnme of moncy lwundering) and the specific ami-mancy
laundering obligations imposed on the financial sector and other vulnerabke activities

end professions.

On 3 December 1998 the Council adopied a JoinL Aclion on the busis of Arlwlc K.}
of the Freaty on Europeun Uaion, on moncy Laundering. 1he idcrificaln, (racing,
frexring. seizing and eonfiscaton of inytrumenialitics und the procesds from erime”.
In this Joim Action Mcmber States agreed Ihal no resenvutions shoukd be made o
uphe¥ m respect of Articlc § of the Sisbourg Coavention in 20 fur as senous
offences arc concemed, Serious ofTenees are defined 1In terms of the maximum or
minimum prison senlences slioched 1o them This defnilion & widcly drawn -
offences with & maximum sentence of more thun one year or wah 3 minimum
sentence of more than sia months.

Anicke 6 of the Strasbourg Convention is concemed with laundering offences. The
result of the foimt Aclion 35 therefore what 1he Member Stalet have agreed Io
¢riminalise the kundering of Ihe procceds of all serious offences. This docs noal
oecessanly imply however 1hat (he reponting obligation imposed on the financial
sector should egwver cxpcily the sare criminal selivity. Such cquivalence will be
fourd in some Member States but not in others.

The quesiion 1herclore arises as 10 whether st woukl also be approprisle 16 buse the
prohsbition of money luundedng contaired i the Direclive on the sume concepl of
“senaus offences”

Undcr the Directive the institulions subjeet 1o it Must repon their suspicans of money
laundering 1o the authoritica. The anti-money lundering deflences thus depend 10 a
large exicat on the goodwill and efferts of. in purticular, the financial secior. The
financial seclor has capressed considerable relionce conceming any reporling
requirement that would exlend t0 an excessively wide range of offences, even
including relatively minor oncs. The Commission is now proposing (se¢ below) that
the obhgatons of the Dircclive be extended lo other vulnerable activities and
profcssions which have not hiheno becn involved in the fight againsi moacy
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Ia;ndcﬁng ir|h maost Mcmber States. Here oo, Ihe inclusion of a vy wide Tange of
olffences might compli aclive i i ivi
o pm(mgm mplicate the aclive involvemem and commitment of those aclivitics

The C‘umml'ssnon hus concluded Lhat for the purpas=y of the Directive, and its
exlension "’t cenain pon-financial activilics, a reporting obligalion based oln scrious
on'cnc_a might be 100 broad. The Commission is therefare proposing Lthut the
reporting obligation under the Dircctive should be based on activilies linked 1o
organised crime or dumaging the Eurgpean Communities financisl interests.

Such Bn appraach woukd be in line with both the leuer and the phi

Action l?lan 1o combaul organited crime. [n oddition, it may be c.u:: :ﬁi:yp:r::
and !nsmumux subjeel 1o 1he Direclave to develop a suspicien of and reporl an the
poulhle_ InVO].Vtﬂtnl of an organiscd crime group Lhen 16 assess the seriousness of the
underlying eriminal activity and is precize criminal law ircatment in lerms of [he
related maximum or minimumn prison scnlence.

The Ca{nfnission believes shal the full commitment of the financial scclor and of (he
few activilies and professions to be brought within the scope of the Directive will be
Buarantecd where the clear objeclive is lo combal organised crime.,

Member Slm;_s w_ill of course remain free 10 extend their nalional anli madncy
laundering Iegnls_lauon ta mny other form of criminul activity Member Staics will of
coursc remain feez 10 extend their national aati mone launderin, islaty

olher form of criminal acavity, Y 8 kgisbtion  any

The coverage of Bnanclul xector activities

TT_u: 1991 Dircciive upplics to crpdit Insivalions und 1o finunciel instifulions in (he
widcsl senge

However, the Ewropean Purlioment in its repon und rcxolution of March 1999
enpressed doubis us 1o _urhuhcr conin specifc activities. such as thase of bareaus de
<hange and money remillance offices were chearly covered by the Directive.

The definition of finaacial institubions in the Dircctive is based on Ihe annex (o the
Second Bankg Dircclive and it is 1rue that differcnces in the languoge versrons of
that annct may lead 1 some confusion as to Lthe Directive's precise coverage, Given
the cv:dcqcc that these activilics are incrousingly turgeted for money qu;ndering
pDurpc;lscs l.lrhi: és.v.cnlial that itnbe wbsoluiely clear that they ure covered by the
rective. omimission thercfore i ificd i
defindion of financial imlilu(ionr.cro Propescs thal this corerage be spocificd in 0

Parlamwat alwo expressed doubis s 10 the coveruge of investment firms, Lhe
lnw:u_mcm Services Direchive (1SD) having heen adopied in 1993, some yme alter Lhe
adoptien of the Moncy Laundering Directive, To remove any doubt the Commusion
proposes that the definition of financisl instiution also be cuiended 1o inchude
mvestmenl Girms as defincd in the [SD.

The covernge of actlvities oulside the financlal sector



Anicle 12 of the Direenve provides thal “Membcr Sudex shull ensure thal the
provisions of 1his Directive arc exiended in whole ur in part ne prelessikios and 1o
cuegorica af undertukings, oiher 1han the credil andd finoncial institutiona refemed 10
in Anicle |. which engage in activitios which are porticularly likely to be used for
maney-laundenng purposes™

As Ihe Commistion’s first report noted, Lhis uniche imposes an abligation but s broed
warding sllows Member S1aies 2 large meswure of diseretion in s applicalion.

There is gencral agreemend thar a8 the moncy laundening defences of the banking
soclor have bocome stronger moncy launderers have sought ahemative ways of
disguising the criminal origin of theic funds,

This trend has been noted in the annual Typologics Reports of the FATF. The 19946-
97 Report sates tht * as regards money laundering 1echniqucs, the most noliceable
trend is The conlinuimg increase in the use by money launderers of non-bank financial
institutions snd non-Minanciel tusinesses rolative to banking insinuiions. Ths 5
belicved 1o refiect the increased bovel of compliance by banks with anli-moncy
taundering meawrres... . Moncy Jaunderers continue fa reccive Lhe assistance of
professional Facilitilors, who assist in a nge of wuys 10 mask the ongin and
ownership of lainted funds™.

The 1998 Repont of the UN Qffice for Drug Conirol and Crime Procvenuon on
finuncial havens, bunking secrecy und mancy faumnlering refer to the froquent misusc
of lawyers and wcountunis 1o belp hide cniminal funds.

There have alto been numerbus cases where 1he real estate scetor is used for moncy
laundenng purposes.

The Maney Laundering Conlacl Commilice has had a number of disgustions on Lhis
matter. The involvemcnt of Ihe profcssions, and paniculacly the legal professions, 13
eapecally scnsilive. gyven the doty of discretion and coniidentiality Tha ezists in
every Momber Suate.

This scnsilivily was already apparent in the Council’s conclusions on the
Commission's firs report when it encoursged ™ « more coordinied application of the
Directive, particularly with respoet to , ... the professions and 1ypes of undertukings
which are subject 10 the Qirsclive™s provisions faking infu uicount the special starus
of legal professions ... ”.

In poini 4 of us resolutiion on the Comnussion’s first repon, 1he Furopean Parliament
“calls on the Commission. 1aking #ccount of the preliminary work of the Contact
Committee. 10 submit a proposal for a revision of the Directive ... to include withm
the direct scope ol the Dieective 1hse occupations and 1ypes of enterprise which can
definitely be considernd 1o be involved or likely to be invalved dirccily or inlirectly
in money laundering”

However the queston of the applicaion of anli-moncy laundesing rukes 10 professions
and aclivities outside the conventiony! financist scclor has alsa been discussed in
other fora. The conclosions of the Dublin Ewropean Council of December 1956
contgin 4 commilment 10 the “full application of 1the Direclive on moncy Jaundering
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amd s possible cxiension lo thostc refcvani professions and bodwes oulside Lhe
classical financial sector™. That tame European Council established the High Level
Group on Organised Crime which estabhished the Actian Plun 10 combal organised
crime. Recommendution 26, much of which is concerncd with anti-monty luundenng
meatufes gales in (¢} that “the repuning obligation in Article 6 of the mency
Jaunde ring Cirecnive shoudd be ericnded 10 ....... persons andd profcssions orher than
the financaal institwtions memtioncd in the Dircclive™. The turget date st to achicve
this was 1he cnd of 1998,

The European Parliament retumed 10 this question 10 iis Repon and Resolution in
response 10 e Comnussion's second implementation report. In Point 1 of ns
resolution adopted in March 1999 1he European Parliament:

- calls upan the Commission to 1able a legislalive propossl aimed at amending
the Moncy Laundesing Daective:

such x kegislalive proposal shoukd comprisc

{a) the tnclusion of professions ar risk of being involved in moncy laundering
of abused by monc y laundercrs, such as estate ugends, an doukrs. ALChORCETS,
casinod, bureaux de change {cachange officcs), transportens of funds, noturcs,
Accouniams, advocares, ux advisors and auditors into the wcope of the
dircctive

with 2 view ta

- fully or panially spplying 10 them Ibe rults contincd thergin or, il
necessary.

- appiying 10 lhem ncw ruks taking wccount of the punicular
<ircumalances of 1these professions, and especially having Tull regard 10
their prafessional duly of discretson,”

The Commission agrees with The Europcan Parbament on the inclusica of most of
the aclivities and professions refermed io in 1he ubove Resolution,

Il behieves Lhat il is not unreasonahle Tully lo involve the real cstate sccior,
accountanis and uuduors and casinos in the fighl against organised cnme. These
activilies and professions shoulg be obliged 1o properly ideniify Lheir clienis and
report their xuspicions of moncy luundenng to the appropriie anti-moncy loundening
authoditics establshed by the Member Staccs. These professions would of cour be
given protection againsl any civil or crimnal law liability when a suspicion was
Tcported.

The Commission bas doubis abaut Lhe inclusion of arl deakns and auctioneers given
the problkem of defining the cxect coverage and definition of such aclivitics and the
prablems of menilonng the apphitation of any rules that arc imposed. Any ¢ xicnsion
16 a1 dealers would also raise Lhe question of spplying the same obligalions to any
desker in high value ilems. including for exumple lusury cor dealers, pewcllery shops
or stamp and coindeakrs




I Lhe case of notarics and other independent legal professionauls (he obligstions of the
Directive would only apply in respect of speeific Hinuncial or company law activities
where the moncy laundering risk is the gredles:.

Given the particylur swatus of 1he legul professions, a5 siresecd inter alis by the
Eurapean Parligment, law yers would be eaempicd from uny identificution or reporning
requirement in any siluation conneried with 1he represenlation or defence of the clicnt
- in legal proceedings and. again 10 moke Tull slfowance for 1he professional duty of
- discreiion. s called for by the Europeant Parliament, Member States would be given
the aption of allowing lawyers 10 communicate Lherr suspicions of moncy Jaundering
by organized ctime not (o the normal ant-moncy laundering auibonitses but 1o thor
bar associanon or equivalent professicnal body,

The Member S1ates wall determing the apprapriute forms ol coaperation belween the
bar associauons or professional bodikes und (he normul anti-moncy laundening
authorities. The Commission widl monitor clasely the cffcetivencss of lhese
procedures.

Wich this special trealmend for lawyers Ihe Commission is striving 10 include 1his
profession in the asti-moncy laundering cffon while safeguurding 1he speeial role of
1he lawyer in our socicty. Professional confdentiutity i3 a general principle which is
encountered bul lakes a different form in evgry Member Stae depending on the
structure of the relevant legal systiem. The basic objective of the proposal in this area
i1 1o make it mere difficull for actual or poiential moncy laundercrs Lo atlempl 10
misusc |he scrvices of Lhe lawyer. posiibly by providing inaccursie or incomplesc
nformation. safe in Lhe cestainly 1hat Lhe ancmpt i discovercd would nal be reported
0 any other higher authority. AL Ihe sume dime 1he luwyer would not be kel alonc
faced with a suspicion of sericus criminal welivity. Appropriate sanctions should.
however. be miroduced where a repart 1o the bar association should have been made
bul wat not made.

Identiflcation of cuslomers in ron-face to face transactions

Anicle 3 of the Dhrective requires thm banks und finoncial instilations Shoukd Hennily
their Clicnis, keep appropriale records und luke reasonnble measurcs lo sock o
wienlily benelicial owners,

Tn s first repor the Eurppean Pariament expressed concemn uf the weakening of the
client idcntification requiremens. panicularly sn the context of direct banking.

“The Contact Commuties has discuased the problem of non-face 16 [3ce Leansactons on
3 number of eccasions ang has agreod a number of principles 1o be applied by crednl
and financial mszitunions 10 ensure thal customerd wt adequely identified.

The Commission believes Lhat 1hese agrecd principhkes, which provide very useful
guwiance while allowing for a degree of Mexinlily should be incorporwed in ihe
Directive viu the addition of an annex.

The Commisston belweves Lhit Lhis question mus ontinue 1o be monitared closely in
the bght of connaving technicul de velopments in the finencial seclor.

Exchange of Informatlon

An exchange of information conccrning mancy laundering is esseapal for the
effectiveness of the unli-moncy luurdering elfon. Al this stage of micgrution. the
Commission proposcs such un eachange in case of ilkegul sciivities relited to the
Europcun Commuaitics’ frnuncial inicresis.

Need for a regulur review af the Unlon's action In this area

The Commistson will conlinuc 1o meke regular repons 1o the European Parliameni
and the Council on the implememation of the Directive and (he cffecuveness of sclion
in thig arca.

Az past of this work 3 number of clemchis dealt with in 1his propasal will need 1o be
kept wnder pariular tewicw, for cuample Ihe retpanse of the prolessions aod
aclivilics to be brought within the Directive's scope, the clTectiveness of the special
reporting amangemenis for  independent Segal professionals and the  possidle
scpercussions of 1he amrangements for clent identificauon in nor-face 10 face
GNSACLIONS 0N € KCLFONKE COMMETCE.

Commenis on the indlvidual articles

Artlcie | of Lhe 1991 1ex1 would be roplaced by 3 new aniclc in which 4 aumbcy of
chunges wre proposed Lo the definitio s W

- Inelude the branchcs of Community credit and finungial institutons in the
definitions of “credil institutons” and ‘fOnancisl institutions’, thereby making 4L
chear that such branches must repon suspicrons Lo the host stute authoritics and yhal
he host stale authorities arc respansidle for muking sure that adequate anu-maney
Jaundering delences are in place:

— To make wt clear [hal burcaux de change and money Lnsmiliers we subjecl Lo the
Dircetlive:

- Toinclude investment (irms:

To amend the definition of ctimnal activity” to cover not just drugs traflicking but
also ull organised crime snd ilcgal uelivates affecting 1he financial ineresis of the
Communilies as 1he basis of the prohibitioa of maney laundering.

New Artcke 2a

This anicle widens the range of acnivilics and prolcysions suhject t the obligations of
the Directive. The credit and financial instiutions alreudy coveced by the 1991 1eat
are relerred 10 in the other provisions of Ihe Directive as the “institians” while the
new Tegal or nalurai persons added 1o the caverage of the Ditcctive are referred 1o 3
Lthe "perions’

The anucle specifies the hst of operations nvolvement in which wilt bring notaties
and other kegal professionuls within the seope of Lhe dircclive. These aclivities arc
cssentinlly of a finuncial or company law npture;




Artlcle 3 of the 1991 Leat v replaced by a ncw Articke 3 ugain dealing with ihe
requirements of client identification.

A provision is Included on nom-fuce o face trrsuctions apd reference is muds (o the
principics and proccdurcs sct out in the annex.

A special ranaacton threshokd is et for 1he cliems of cuninos purchusing gambling
chipy

Article & of the 1991 1ex1 s replaced by a new Anick 6 agzin dealing wilh Lhe
cbligation to repod suspicons of moncy laundering to the authorities.

This abligation will upply to all the insiftutions and persons subject to the directive.

Member Sates would have 1he option of sllowing independent legal professionals 1o
report their suspicions to Lheir bar association or other profcssional association. This
must be & Mamber Siale option ax at kit onc Member Stale already obliges certain
lawyers, when acting Bs financial intermediaries. to report moncy lsundering
suspicions in the same way as che financizl secior, . ’

Under 1he proposul such professionals woukd be cacmpted from 1he reporung
requiremienl whare they arc representing the sume client in any formal kgal
proceeding. Advice sought directly or indirecily {or the purpose of facilitating moncy
laundzring cannot be subject 10 2 repoiting caceplion,

Artlcle [2 cusblivhes a cocperalion among notional anli-money laundering
suthorities and. when competent, the Commissian in cuses of fraud or cormuption
damaging ihe Europeun Communities” financial inlcrests.

A new Article 2 siales Ihal the Commission will curry out a panicular cxumination of
vorious nspects of Ihe amended Direclive, including ihe special regime for Lthe legal
professions and 1he possible impmet of client wentilication procedures on e-
commence.

The remaining wmending provislons are of a 1achnical nature, 10 adap 1he text 0
the inclusion of the ‘persons” 10 be brought within its scope.

Annex: an annex i included scuing oul 1he principles and procedures agreed by the
Maney Laundering Contact Commintee for client sdentificalion whore there s no
direc) face-10~Iace conlact belween the credit ar financiel institution and (he client.

Proposal for a

EUROPEAN PARLIAMENT AND COUNCIL DIRECTIVE

amending Council Dicective 91/J8/EEC of 10 June 1591 on preventlon nf the

use of Lhe Nlnancial system for the purpesc of money laundering

THE EUROPEAN PARLIAMENT AND THE COUNCIL OF THE EUROPEAN
UNION.

Having regasd 16 the Treity eslablishing the European Cammunity, and in particulss
Anicke 47 (2). first and 1herd sentences. and Articke 95 thercal,

Having regard Lo the proposal from the Comsnission”,

Having regard 10 the opinion of 1he Economic und Soctal Commitiee'®,

Acling in accordance with the procedure refermed o m Anicic 251 of the Treay''

(4

w3}

3)

(4}

Whercas Councit Direclive 917308/EEC on prevenuon of the use of the
financial system far the purposc of moncy laundering (hercinalter refcmed 10
as "ihe Directive” was adopted on 10 June 1991,

Whereat in lwo reports presented © the Eurapean Parliamenil and the Council
pursuam ¢ Anicle 17 of the Circclive the Commission has reporicd an the
implementation of the Cireclive and an progress in the fight against money
Isundering

Wherous in its Repoets and Resolutions in response o the Cammission’s two
reports 1he Evropean Purliament called for an upduting and extension of the
1991 Direciive':

Whercas the Action Plan of the High Level Group on Organised Crime
endored by ihe Amsterdsm Europesn Councsl on 16-17 June 1997, and in
particular recommendation 26, called far addivonal effons to combat money
taundering*™; "

Whereas w is mppropriate thal the Direcuve, 85 onc of the main intemationa!
instruments in the fight against moncy laundenng, shauld be updated in line

QI L 1ch. 288190, p 77
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wilh the conclugions of the Commission uni! the wishes exprossed by the
Etfmpf.un Pariament and the Mcmber Stutes: whereas inplhis uru; the
Dirciive shoukd nik only reflect best inlemaanal prociice in This ana b
should ulse continue to et a high gundunl in protocing ihe fin sxler
ln_d other vulnerable uctivities from Lhe harmilul cffecis of the pr\xxx;dz ol
crime:

o

(6) Whemas the GATS allows Members 10 adopt measums hecessary Lo protect
- pubh(_: marals and 10 adopt mecasures for prudenmtial reasons. incluging for
ensuring lht::os‘(:hlluy and mtegrity of the financial sysiem, whereas such

meraurss should nol impoase restriciions beyond is jussi
Pishptohanen yond whal is justified 10 saleguard

Wh-cn:fxf the Direciive does not caablish clearly which Momber Siae’s
suthorilies shoukd receive suspicious trunsoction rcpons from branches of
credit and financiul insticutions having their head office in anather Member
State nor which Mcmber State’s authorities urc responsible for ensuring thas
such baanches comply with Anticle |1 of the Directive:

Whereas 1his question has been discussed in the Moncy Laundering Cantact
Coammitiee cstablished by Articke |3 of the Direclive; wheress the authorties
of the Member Statet In which the branch is located should receive such
repors and excrtise the above responaibilitics:

V-fhcs'c:a: this allocation of responsibilities shouX be st out ckarly in the
DlmFtlve by means of en amendment Lo the definition of “credit inslitution”
and “Tinancial irslilution™ conlmned in Aricic | of ke Dircctive;

Whereas the European Parliament has expreased concemns thal the aclivities of
curTEnRCy cx.changc offices ("burcoux de change') und maney Lransmiucrs
{wn_ty remitlance affices) ure vulncruhke 10 mancy luundering: whercas these

:l_:lmltnr.a should already full within the scope of the Diroclive: whereas io
ispel any doubd in this malter Ihe coveruge of Lhese

<oy conflirmed in the Directive: ¥ souvines should be

i Py ST s Ly W ot e i ] s A st ' -h-.a-ua.n-s-‘-—':w---é\ v’

(L) \::rurl:u lo cnsurc the fullest passible coverage of the financial sector it

i‘n\?:gm:hfr:-:smad:clslc:‘lhg the Dircclive apphes 10 the gclivitics of
n as defined in Council Dircctive 9

o Doy I2ZEEC (the Investment

Whereay the Dircctive only obliges Member Stutes 1o combat the laundering

of the procecds of drugs offcrees; whereas there has been & Lrend in recen!

years 1owards a much wider definilion of moncy laundering based on a

brozder range 9r predicale or underlying offences, us rellected for exampls in

lFI:mI 9?16:;;‘;.0“ of the 40 Recommendationt of the Financiul Aclion Task
& ing i alion

sl ;uundﬂ,in:zc leuding intcmational budy devoted 10 ibe fight Jgainst
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{18}

(19}
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{21}

Whercas a wider runge of predicale offenccs fucililites suspicicus Lransaclion
reporting an intcrrationsd co-operutkn in this arcu: wheeeus, therefore. the
Directive shoukl bc broaght up 1o Jaie in This retpect. .

Whereus in the ot Action of 3 December 1998 adapicd by the Council on
Lhe basis of Article K.3 of ihe Treay on Eurgpean Union on money
launderng, the idenlification, tracing. freezing. seizurc and confiscaton of
insLramentalities and the procecds from erime' Lhe Member Staics agreed to
make Bl serous olfenccs, ss defined in the Jaint Action, predicate offences far
Ihe purpose of their ciimnalisaton of mancy laundering:

Whercas the Dircclive imposes obligations regarding in partcular the
reporting of suspicious rANsactions. whereas it would be more appropriate and
m hine with the philosophy of the Action Plan 1o Combat Organised Crime for
the prohibation of mancy laundering under the Dircctive to be exiended Lo
cover nat only drugs offences bul all organised crime aclivities. as well a3
fraud, corruption und any other illegal activitics affccring she financial
intcrests of the Communilies, as refered 1o1n Arwle 280 of 1he Treuty:

\herzas, in the case of such Mraud, cormuption and oiber iNegal aclivities. the
Member Statcs authodlies responsible for combalting moncy hundenng und
Ihe Commission should cooperutc with esch other and exchange rohovant
information,

Whereas on 2t December 1998 the Council adopted 2 Joint Action on the
tass of Anticle K. of the Treaty on European Union on making it a criminal
offence 1o partiipale m @ criminal organisation in the Member Sistes of the
European Union™: Whereas this Joinl Action reflecit the Member Stales’
agrecment on the nezd for a comman approach in this area,

Whereus. as required by he DIrccuve, sUSpicious Lransaction repors are being
made by the financial secier, and puniculaely by the credit institutons, n
cvery Member State: whereas there ix cvidence that the highiensng el controls
in the financial scelor hus prompled money luunderens o seck altermative
methods for concesling the ongin of the prococds of ciime;

Whereus Lhere is 4 clear trend 10wards the increuscd use by moncy launderers
of mon-financial businesscs; wherzas Lhis is confimed by ihe work of the
EATF on monty laundering lechmigues and Lypologics:

Wheseas Anicle 12 of the Directive alicady provides for the exicnsion af the
obligatans of the Directive 1o other vulnecable professions and calcgeris af
undertakings outside the financial scclon

Whereds the question of vutncrable non-Minancial activities has been discussed
on a nufnber of peeisions i the Moncy Laundenng Contact Committes:

OIL 1332101998, p. |
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(23)

(29)

25

(26)

HAVE ADOPTED THIS DIRECTIVE:

Directive 9L/308/EEC is hereby amended as (oliows

(1) Article 1 shall be replaced by the following:

For the purpose of this Directive

Whercas the obligations of the Directive conceming customer Wentification,
record keeping and the reporting of suspicious transactions should be extended
10 a limited number of activities and professions which have been shown 1o be
vulnerable to moncy laundering:

Whereas notancs and indep legal profi Is should be made subject
10 the provisions of the Directive when performing a limited numbes of
specific financial or corporate transactions wherc Lhere is the greatest nsk of
the services of those Yegal professionals being misused for the purposc of
laundering the proceeds of drugs trafficking or orgunised crime;

Whereas, however, where an independent luwyer or law fism is representing a
client in formal legal procecdings it would not be upproprisle under the
directive 10 put the lawyer under an obligation to report suspicions of money
laundening;

Whercas the Directive makes reference 1o “the authontics responsible for
combating moncy laundering” to which reports of suspicious operations must

‘be made; whereas in the case of independent lawyers and to take proper

account of the professional duty of discretion owed by the lawyer to his client
Member States should be alb d w i the bar jation or other
lawyers™ professional organi as the responsible authority: whercas the
rules governing the treatment of such rcports and their possible onw_ard
Iransmission 1o the police or judicial authorities and in gencrul the appropriate
forms of cooperation between the bar associutions or professional bodics and
the authoritics responsible for combating moncy laundering shall  be
determined by the Member States;

Whercas there is a growing Lrend for financial services to be ordered and
provided using meuns (such as post. ickphonc, computcr) which limit or avoid
direct conltuct between the supplier and the p . wh cven in such
cascs the rules of the Directive on customer identification must be respected;
whercas the Money Laundering Contact Committee has examined such non-
face 10 face opcrations end has agreed principles and procedurcs that should
goven customer identification. whereas thosc principles and procedures
should be incorporated in the Directive in an annex,

Anicle |

“Anticle |

P T b D

Al ot

{A) Credit institution” mcuns a credil insttution. as dehined ax in the Tint indent of
Article | of Directive 77/780/EEC' und includes brunchex within the meaning of the
third indent of that Article und locatcd in the Community. of credit institutions having
their head offices inside or outside the Community,

(B) Financial institution’ means

(1) an undertaking other than a credit institution whose principal activity is to
carTy out one or more of the operations included in numbers 2 10 12 and
number 14 of the list anncxed to Directive 89/646/EEC: thesc include the
activities of currency exchange offices ("burcuux de chunge’) and of money
iransmission/remittance offices,

(2) an insursncc company duly authonscd in wccordance with Directive
79126 71/EEC™, in so far as it carries out activitics covered by that Directive,

{3) an investment fiem as defined in Anticke | of Directive 9322EEC:

This definition of lnancial institution includes branches located in the Community of
financial institutions whose head offices arc inside or oulside the Community,

(C) ‘Moncy laundering” means the following conduct when committed intentionally:

- the conversion or trunsfer of property, knowing that such property is derived
from criminal activity or from an act of participation in such aclivity, for the
purpose of concealing or disguising the illicit ongin of the property or of
assisting any person who is involved in the commission of such activity to
evade the legal consequences of his action,

- the concealment or disguise of the true nature. source, location, disposition,
movement, rights with respect to, or ownership of property. knowing that such
property is derived from criminal activity or from an act of participation in
such activity,

- the acquisition, possession or use of property, knowing, at the time of
receipt, that such property was derived from criminal uciivity or from an act of
participation in such activily,

- paricipation in, association to commit. atempts Lo commil and aiding.
abetting, facilitating and counselling the commission of any of the actions
mentioned in the foregoipg paragraphs.

Knowledge, intent or purposc required as an clement of the sbove-mentioned
acuvities may be inferred from objective factual circumstances.

Money laundering shall be rcgurded as such even where the wctivities which generated
the property (0 be laundered were perpetrated in the termiory of unother Member Stute
or in that of a third country.

OI322.17.121977.9. 30
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{D) 'Property’ means assets o{'cvcry kirnd, whether corporcal or incorporcal, _rmvuhh:
or immovable. tangible or intangible, and legal documents or instruments evidencing
titke to or interesis in such assets.
(E) ‘Caminal activity’ means

- acrime specified in Article 3 (1) (a) of the Vicnna Convention ?',
- participation in activitics linked to orgunised crime,

- [rud. cormuption or any other illegal octivity dumaging or likely o
dumuge the European C ities” finunciul i and

— any othcr criminal activity designatod as such for the purposcs of 1his
Directive by each Member Stulc.

(F) Competent authorities’ means the national authorities cmpowc@ bx law or
regulation 10 supervise any of the institutions or persons subject to this Directive.

(2) The following Article 2a shall be Inserted:
“Article 2a

Member Siates shall ensure that the obligutions faid down in this Direclive are
imposed on the following institutions:

(1) credit institutions us defined in point A of Article |:
(2) financial institutions as de fined in the point B of Articic 1;

and on the following legal or naturul persons acting in lhe execcise of their
professional activitics

{3) extemal accountants and auditors;
(4) real estatc agents;

(5) notarics and othes independent kegal professionals when assisting or representing
clients in respecet of the:

(a) buying and selling of rca) property or business entitics
(b) handling of client moncy, sccusitics or other ussets
(c) opening or muwnaging bunk, Savings or securitics accounts

(d) creation. operution or management of companies. trusts or similar structures

" United Nativns Coavention Agamna libcit Trffic in Narcotic Drugs and Pyychotropie
substances adopted on 19 Docember 1988 in Vienna.

(c) cxecution of any other Minuncial transuctions

(6) dealers in high-value goods. such us precious stones or meluls
(7) transporters of funds

(8) the operutors, owncrs und managers of cusinos.

(3) Article 3 shall be replaced by the following:
“Article 3

(1) Member States shall ensurc that the institutions and persons subject 1o this
Directive require identification of their customers by means of supporting cvidence
when entering into business relations, particularly. in the case of the institutions, when
©penIng an account or suvings accounts, or when offening safe custody facilities.

(2) The identification requirement shall aiso apply for any transaction wilh customers
other than those referred (o in paragraph 1. involving a sum amounting 1o Euro 15 000
or morc. whether the trunsaction is carricd out in a single operation or in scveral
operutions which seem to be Tinked. Where the sum is not known at the lime when the
trunsaction is undertuken, the institution or person concerned shall proceed with
wentification as 5000 us it is appriscd of the sum and csiublishes thut the threxhold has
been reached.

Where an institution estublishes busincss relations or entess nto o transaction with a
cusiomer who hus not been physically present for identification purposcs (*non-fuce
1o face operations’) the principles und procedures lurd down in the Anncx shall apply.

(3) By way aof derogation from paragraphs | and 2, the identification requirements
with regard to insurance paolicies wrilien by insurance undcrtakings within the
meaning of Directive 79/267/EEC. where they perform activities which [all within the
scope of that Directive shall not be required where the pedodic premium amount or
amounis to be paid in any given year docs or do not exceed Euro | 000 or where a
single premium is paid amounting to Euro 2 SO0 or less. If the peniodic premium
3maunt OF 3MOunNts to be paid n any given year is or atc increased so as 1o exceed the
Euro 1 000 threshold. identification shall be required.

(3a) By way of derogution from pguragraph 2 idennfication shull be required of all
customess of casinos purchasing or cxchunging gambling chips with a vulue of Euro
1000 or morc.

(4} Member States muy provide that the denuficution requircment is not campulsary
for iasurance policies in respect of pension schemes taken out by vinue of a contract
of ecmployment or the insured's occupation, provided that such policies contain no
surrender clause anc may not be used as colluteral for a loan.

(5) In the eveni of doubt as to whether the customers referred 10 in the above

paragraphs are acung on their own behall, or where it is certain that they are not
uct:rg on their own behall, the institutions and persons subject 10 this Durective shall
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tzke reasonsble measures (o obtain information as (o the real identity of the persons
on whose behalf those customess are acting.

(6) The institutions und perxons subject (0 thix Dircctive ahall carry vut wch
identification, cven where the amouni of the Lrunsachion is kower thun the threshoid
laid down, wherc ver there is suspicion of moncy luundering.

(7) The institutions and persons subject 1o this Directive shall not be subject to the
identification requirements provided for in this Article where the customer is a credit
or financial institution covered by this Directive.

(8) Member States may provide that the identification requirements regarding
transactions referred 10 in paragraphs 3 and 4 are fulfilled when it is established that
the payment for the transuction is to be debited from an account opened in the
customer's name with a credit instilution subject to this Dircctive occording to lhe
requirements of paragruph 1.

(4) In Articles 4 and 5 the words ‘“‘credit and financial institutlons’ shall be
replaced by *the institutions and persons subject to this Directive™.

(5) Article 6 shall be replaced by the following:

“Articie 6
(1) Member States shall ensurc that the institutions and persons subject W this
Directive and 1heir dircciors and cmployces co-operate fully with ihe authorilics

responsible for combating money laundering:

{a) by informing those authoritics, on their own iniliative, of any fact which might be
n indication of money luundering.

(b) by furnishing those authorities, st their request, with all necessary information, in
dance with the proced stablished by the upplicable legislation.

{2) The information referred to in paragraph | shall be forwarded 1o the authoritics
responsible for combating money laundening of the Member State in whose temitory
the institution or person forwarding the information is situated. The person or persons
designated by the institutions und persens in accordance with the procedures provided
for in Article 11 (1) shall normally forward the information.

(3) In the case of the indcpendent legal prof Is referred to in point $ of Anticle
2a, Member States may designate as the authority referred to in paragraph 1 of this
Anticle the bar association or appropriate self-regulatory body of the profession
concerned and in such cssc shall lay down the appropriate forms of cooperation
between them and the other authoritics respomsibic for combating moncy laundcring

Member Stutcs shall not be obliged 0 apply the obiigutions luid dowr in paragraph |
10 such lcgul professionals with regurd to informatian they reccive from u client in
order o be able to represent him in legul proceedings This derogation from the
obligations luid down in paragraph | shall st cover any cuse in which there we
grounds for suspecung thu advice is being sought for the purpase of fucilituling
money laundering.

(4) Information supplicd to the authories in wecordance with parspruph 1 may he
used only in connection with the combating of moncy luundering. However, Member
States may provide that such information may also be used for other purposcs.”

(6) Article 7 shall be replaced by he fallowing:
“Anicle 7

Member Staies shall ensure thut the institutions and persons subject to this Directive
refrain from carrying out Iransaciions which they know or suspect to be relaied to
money laundering until they have upprised the outhorities referred 10 in Anick 6.
Thosc vuthorities may. under conditions detcrmined by their national legislation, give
instructions not o execule the operation. Where such a transaction is suspected of
giving rise to money laundering und where to refrain in such manner is impossibk or
is hkely to frustrate cfforts 1o pursue the bencficiarcs of & suspected moncy-
laundering operation, the institutions and persons concerned shall apprise the
authorities immediately afterwards.”

(7) In Article 8 the words “Credit and finsacial knstitutions™ shall be replaced by
"The Institulions and persoas subject to this Directive”.

(8) Article 9 shall be replaced by the following:
“Anicic 9

The disciosure in good faith 1 the authoritics responsible for combating money
laundering by an institution or person subject o this Dircclive or by an employee of
director of the information referred 1o in Anticles 6 and 7 shall not constitute a breach
of any restriction on disclosure of information imposed by contract or by any
legislative, regulutory or udministrative provision, and shall not involve the institution
or person of ns direciors or employces in liability of uny kind.

(9) In Article 10 the words “credit oc financial institutions" shall be replaced by
*“the institutions and persons subject to this Directive™

(10) In Article 11 the words “credit and financial institutions™ shall be replaced
by “the institutions and persons subject to this Directive™.

(11) Article 12 shall be replaced by the following:
*“Anicle 12

1. Member States shull ensurc that the provisions of this Dircetive are extended
in whole or in pun 10 professions und 1o categorics of underakings. other than Lhe
instatutions und persons referred Lo in Article 2a, which engage in activitics which are
particularly likely to be used for money-laundering purposes.”

2 In cuse of fruud. corruption or any illcgal activity Jamuging or likely to
dumage the European Communities’ finuncial intescsts, the anti-moncy laundering
authoritics referred fo under artele 6 and, within its competences. the Commussian.
shall colluborate with cuch other for the purpose of preventing und detecting moncy
laundering. To this end they shall cxchunge relevant information on suspicious
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(ransactions. Information 1hus exchunged shali be covered by rufes of professionsl

secrecy.’

are concemed, Mcember States mey
exempt bar associations and self-regulutory professional bodies from obligations
under paragraph 2.

3. When ind: L legal prole

Article 2

Three years after the adoption of this Dircctive the Com.rnission s'hall carry out a

icular cxamination, in the context of the repoit provided for in Arnicle 17 of
Directive 91308/EEC, of aspects reluling to the specific treatment of 'lndc.pcndcnl
legal prolcssionals, the identification of clicnts in non-face to face trunsactions und
possible implicutions for clectronic commeree.

Anticle 3

1. Member States shall bring into force the laws. regulstions and administrative
decisions necessary to comply with this Directive by 31 December 2001 at the latest.

2. Where Member States adopt these measures, they shall contain a mfen:nf:c o n_ﬁs
Directive or shall be accompanicd by such reference on the occasion_ of their official
publication. The methods of making such a reference shall be laid down by the
Member States.

3. Member States shall icate to the C ion the text o( |he' main
provisions of national law which they adopt in the field govemed by this Directive.

Article 4

This Dircctive is addressed (o the Member States.

Donc at Brussels,

For the European Parliament For the Council
The President The President

ANNEX

IDENTIFICATION OF CUSTOMERS (PHYSICAL PERSONS) BY CREDIT AND
FINANCIAL INSTITUTIONS IN NON FACE-TO-FACE FINANCIAL OPERATIONS

Within the framework of the Directive, the following principles should spply 0 the
identification procedures for non face-10-face tinancial operations:

)
(i)

{in)
(1v)

(v}

The procedures should ensure sppropnaic idennfication of the customer.

The procedurcs may apply provided ihere are no reasonable grounds to believe that
face-10-face contact is being avoided in order 1o conceal the true identity of the
customer und there is no suspicion of moncy taundcring.

The procedures should not appty 1o operations involving the use of cash.

The interna) contro! procedurcs stipulated in Article 11(1) of the Directive should 1ake
specific account of non-facc-to-face operations.

When the counterpan of the institution undertaking the operation (“contracting
institution™) is a customer. identification muy be carried out by the following
procedures:

a) Using the contracting institution’s branch or representative office which is nearest
the customcr in order to carry oul a fuce-to-Tuce idennification

b) If the identification is carried out without a fucc 10-Tuce contuct with the customer:

~ A copy of thc customer’s official identification document or the official number of
the Wentificstion document should be roquired. Special altention should be puid o
the verilication of the customer's address when this is indicated on the
idenuification document {¢.g. documents conceming the operation to be sent by
registered mail with advice of receipt 1o the customer's address).

The first payment of the operation should be carricd out through an uccount
opencd in the customer's name with a credit institution located m the European
Union or in the European Economic Arca. Siules may allow payments carried out
through reputable credit institutions estabhished in 1hisd countnes which apply
equivalent anti money laundering standards.

- The contracting institution should carefully verify that the idennttes of the holder
of the account through which the payment 15 mude and of the customer, as
indicated in the identification document (or ascertained from the idennfication
number) arc one and the same. la the cuse of doubl in thus regusd, the contsucting
mslitution showld contuct the credit institution with which the account is opened in
arder 10 confirm the identity of the weount holder. I the doudt sull remains a
certificate from the credit institution should be required uttesting to the ideatity of
the account holder and confirming that the dentification was properly curried out
and that the particulars hive been registered according to the Directive.
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’
c) In the case of certain insurance operauions, identification requircments may be.
waived when the payment is "to be debited from an account opencd in the
customer's name with a credil institution subject to this Directive” (Article 3(8)).

{vi) When the counterpan of the contracting institution is anolher institation wting on
behalf of a customer:

u)

b)

(vi))

if the cnuntcrpan is kocated in the Europcan Union or in the Eurupcan Economic
Area, identification of the customcr by the contructing institulion is nat required.
(Art. 3(7) of the Directive).

M ihe counterpan is located outside the European Union and the Europeun
E Area, the institution should check Lhe identity of its counterpant (unless it
is well known), by consulting & reliable financial directory. In the case of doubt in
this regard, the institution should seck confirmation of its counterpart’s identity
from the third country supervisory authorities. The institution should also take
“reasonable measures to oblain mformation™ on the customer of its counterpar
(beneficial owner of the operation) (Arnt. 3(5) of the Directive). These “reasonable
measures” could go from simply requesting Lhe nume and address of the customer,
when the country applics equivalent identification requirements, Lo requesting a
counterpart's cerlificate staling that the customer’s identity has been properly
verified end registered. when in the country in question the idemification
requirements are not equivalent.

The above-mentioned procedures do nat preclude the use of other oncs which, in the
opinion of the compelem Bauthoritics, may provide equivalent safely for the
identification in non-fuce-lo-face financial operations.




