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1. In line with Article 2 of Joint Action 97/827/JTHA of 5 December 1997}, the Coordinating
Committee in the area of police and judicial cooperation in criminal matters (CATS) agreed after an
informal procedure following its meeting on 10 May 2021, that the tenth round of mutual
evaluations would focus on the implementation of Directive 2014/41/EU of the European
Parliament and of the Council of 3 April 2014 regarding the European Investigation Order in

criminal matters (the Directive).

2. The draft final report, prepared by the General Secretariat of the Council on behalf of the
Presidency, summarises the key findings, conclusions and recommendations of the individual
country reports and formulates recommendations to the Member States and to the EU institutions
and bodies. The draft final report also highlights some best practices identified in the context of the

evaluations that can be shared among Member States.

! Joint Action of 5 December 1997 adopted by the Council on the basis of Article K.3 of the Treaty on European Union,
establishing a mechanism for evaluating the application and implementation at national level of international
undertakings in the fight against organised crime.
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According to the findings of the tenth round of mutual evaluations, the Directive is frequently used
by Member States and works well in practice. The commitment of the Member States to enhance
the efficient functioning of this instrument is evident from the numerous best practices identified in

the evaluations. However, key areas for improvement and development have been identified.

One of the main conclusions of the draft final report is that some critical issues concerning the
application of the EIO should be addressed through legislation at EU level. In particular, the EU
legislator should clarify whether the rule of speciality is applicable in the context of the EIO, given
the different approaches adopted by the Member States on this topic. The need for a legislative
amendment is also highlighted with regard to certain surveillance measures, such as GPS-tracking
and bugging of vehicles, which, in the view of experts and practitioners should be assisted by a
notification mechanism similar to that provided for in Article 31 of the Directive. This topic relates
to further issues concerning the meaning and scope of the notion of ‘interception of
telecommunications’ and the relationship between the Directive and the Convention implementing

the Schengen Agreement, on which Member States have diverging views.

Moreover, during the evaluations, some Member States highlighted that the Directive does not
provide for the possibility to request consent to use information previously shared between law
enforcement authorities and by way of spontaneous exchange as evidence in criminal proceedings.
Practitioners from several Member States also proposed legislative amendments to Annex A, aimed
at making it more user-friendly and improving communication between issuing and executing

authorities.

A further issue with significant practical implications which, according to the findings of the draft
final report, should be addressed at legislative level concerns the use of videoconferencing to ensure

the remote participation from another Member State of the accused person in a trial.

The draft final report also contains several operational recommendations addressed to the Member
States with a view to further enhancing the efficient application of the EIO. Some of them are based
on best practices identified during the evaluations. They cover a variety of aspects including a
flexible language regime, specialisation of competent authorities, timely execution of EIOs,
compliance with formalities requested by issuing authorities, promoting direct contact and full

implementation of the consultation procedures as envisaged in the Directive.

14321/1/24 REV 1 AP/dp 2
JALB LIMITE EN



3. On 8 October 2024 the draft final report on the tenth round of mutual evaluations was published

and distributed to delegations for their written comments?.

Based on written submissions, the revised version of the draft final report is enclosed in the Annex,
incorporating those comments and observations that aimed to clarify issues and findings already
emerged and addressed during the tenth round of mutual evaluations®. The Presidency believes that
the report takes due account of the comments submitted so far. However, in the interest of
facilitating the debate during the CATS meeting, if there are any remaining issues that are both
unresolved and of an absolute priority, provided that they fit the criteria of being relevant in this

round, please send them to the Presidency (copen@mfa.gov.hu), as well as to the General

Secretariat (jai.criminal.justice(@consilium.europa.eu), by midday on 4 November.

Additions to the previous version are indicated in ‘bold’ and deletions in “eressed-out.

The Presidency will present the draft final report, as set out in the Annex to this document, at the
CATS meeting on 5 November 2024, for the endorsement of CATS with a view to submission to
the Council on 13 December 2024, and invites delegations to have an exchange of views. In order
to facilitate the discussion on the endorsement of the draft final report, the Presidency invites

delegations to share their views on the questions below.

Questions for delegations

1. Do you endorse the draft final report on the tenth round of mutual evaluations?

2. Among the findings of the draft final report, which do you consider particularly important?

3. The draft final report highlights several best practices implemented by Member States and
contains related operational recommendations addressed to Member States. Which one(s),
in your opinion, would it be particularly useful to implement in order to enhance the

efficient functioning of the E10?

2 ST 14321/24.
3 ST 14321/24 REV 1.
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ANNEX

DRAFT FINAL REPORT ON THE
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on the implementation of the European Investigation Order (EI10)
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1. EXECUTIVE SUMMARY

The tenth round of mutual evaluations focused on Directive 2014/41/EU of the European
Parliament and of the Council of 3 April 2014 regarding the European Investigation Order in
criminal matters (the Directive).* The Directive was a response to a well- identified practical need
for a comprehensive system, based on mutual recognition, for obtaining evidence in cases with a
cross-border dimension. It replaced the previous fragmented evidence-gathering system while

taking into account the flexibility of the traditional system of mutual legal assistance (MLA).

The aim of the evaluation was to consider not only the legal issues but also the practical and
operational aspects linked to the implementation of the Directive. It has provided a valuable
opportunity to identify areas for improvement, as well as best practices to be shared among Member

States.’

This round of evaluations has shown that the Directive is frequently used by Member States and
generally works well in practice, primarily due to the pragmatic and flexible approach of the
competent authorities in applying the European Investigation Order (EIO). The commitment of the
Member States to ensure the efficient functioning of this instrument is evident from the numerous
best practices identified during these evaluations, all aimed at enhancing judicial cooperation in

evidence gathering.

However, key areas for improvement and development have been identified that need to be

addressed at national and EU level.

One of the main conclusions of this evaluation is that the following critical issues would benefit

from clarification or intervention in EU legislation.

4 The Directive was amended twice, under Directive (EU) 2022/228 as regards its alignment with Union rules on the
protection of personal data, and under Directive (EU) 2023/2843, as regards digitalisation of judicial cooperation.

5 The EIO does not apply to Denmark and Ireland, therefore they were not a part of this evaluation round.
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Application (or not) of the rule of speciality. At present, some Member States consider it necessary

to obtain the consent of the executing State to use the evidence gathered through an EIO in different
criminal proceedings; other Member States are of the opinion that the rule of speciality does not
apply in the context of the EIO. In order to ensure consistency on this important question, the
Directive should be amended to clarify whether or not the rule of speciality applies in the context of

the EIO.

Interception of telecommunications. The evaluations have confirmed that Member States have

diverging approaches on the question of whether surveillance measures conducted by technical
means, such as GPS-tracking and the bugging of vehicles, fall within the notion of ‘interception of
telecommunications’. This uncertainty causes significant difficulties, especially in the application of
the notification mechanism provided for in Article 31 of the Directive. Therefore, the evaluation
teams have invited the Commission to submit a legislative proposal to amend the Directive and
clarify the notion of ‘interception of telecommunications’. However, the large majority of
practitioners and experts expressed the view that surveillance measures such as GPS-tracking and
the bugging of vehicles should be assisted by a notification mechanism similar to that provided for
in Article 31 of the Directive for cases where no technical assistance is required from the Member

State where the target of the measure is located.

Cross-border surveillance and Article 40 of the Convention implementing the Schengen Agreement

(CISA). The relationship between the Directive and Article 40 CISA has proven to be quite

problematic in the area of cross-border surveillance. There are differences among Member States as
to whether and to what extent cross-border surveillance is a measure of police cooperation or of
judicial cooperation. Practitioners and experts have agreed on the need for a legislative amendment
to clarify whether the Directive applies to cross-border surveillance carried out for the purpose of

gathering evidence in criminal proceedings.

The EIO in relation to information exchanges. A gap in the Directive highlighted by some Member

States during the evaluations concerns the absence of a provision regulating the procedure whereby
an EIO may be issued and executed to request and grant consent to use information previously
shared between law enforcement authorities, or by way of spontaneous information exchange, as

evidence in criminal proceedings. This is particularly relevant in cases where the lex fori

requires that a consent should be obtained for information, already provided on a police-to-

police basis, to be used as evidence in criminal proceedings.; #r-cases—where-thenational law-of
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Annex A. Practitioners from several Member States have called for legislative intervention aimed at
making Annex A more user-friendly and have proposed a number of possible amendments that in
their view would make it easier to complete Annex A and would improve communication between

issuing and executing authorities.

A further topic that has been discussed in detail during the evaluations concerns the use of
videoconferencing to ensure the participation of the accused person in a trial from another Member
State. Some Member States issue and execute EIOs for the purposes of ensuring remote
participation by the accused person in the trial via videoconference, while other Member States are
of the opinion that this falls outside the scope of the Directive, since it is not (always) related to
evidence gathering. In addition, some Member States have expressed reservations as to the
compatibility of remote participation by the accused in a trial via videoconference with the right to a
fair trial and with general principles of their national legal systems. The evaluations have however

suggested that this topic is worth exploring further to find possible legislative solutions at EU level.

Although the Directive was adopted with the intention of having one single instrument for
evidence-gathering purposes, practitioners frequently encounter EIOs being (partially) issued for
other purposes. Situations also exist where the purpose of the requested measure is not clear-cut or
can change during the course of the investigation, for example with assets seized for evidence-
gathering purposes which — at a later stage — could be subject to freezing for the purpose of
confiscation. Member States would appreciate more guidance at EU level on the scope of the EIO

and its interrelation with other judicial cooperation instruments in criminal matters.

Some operational recommendations have also been made to the Member States with a view to
further strengthening mutual trust and enhancing the smooth application of the EIO. In this regard,
Member States have been encouraged inter alia to promote specialisation within their competent
authorities; to ensure that issuing authorities provide a clearly structured and comprehensible
description of the facts and requested measures in Annex A, as well as an adequate translation; to
adopt a more flexible language regime; to favour direct contact between issuing and executing
authorities and the full implementation of consultation procedures as envisaged in the Directive and
to improve compliance with the time limits for the execution of the EIO and with the formalities

requested by the issuing authorities.
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Finally, it is worth noting that during the evaluations, practitioners reported very few cases where
grounds for non-recognition or non-execution were invoked in the context of the EIO. The ground
for non-execution concerning the violation of fundamental rights — which is now, for the first time,
provided for in a mutual recognition instrument — has hardly ever been applied. However, whilst in
the Directive all grounds for non-execution are optional, in their transposing legislation, several
Member States have made all or some of them mandatory. Furthermore, some Member States have
introduced additional grounds for non-execution that are not provided for in the Directive. It has

been recommended that Member States align their transposing legislation with the Directive.
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2. INTRODUCTION

The adoption of Joint Action 97/827/JHA of 5 December 1997° (the Joint Action) established a
mechanism for evaluating the application and implementation at national level of international

undertakings in the fight against organised crime.

In line with Article 2 of the Joint Action, the Coordinating Committee in the area of police and
judicial cooperation in criminal matters (CATS) agreed after an informal procedure following its

meeting on 10 May 2021, that the tenth round of mutual evaluations would focus on the EIO.

By identifying shortcomings and areas for improvement in the application of the Directive, together
with best practices, this round of evaluations has aimed at ensuring more effective and consistent
application of the principle of mutual recognition at all stages of criminal proceedings throughout

the Union.

Strengthening consistent and effective implementation of the Directive would further enhance
mutual trust among the Member States’ competent authorities and improve the functioning of cross-
border judicial cooperation in criminal matters in the area of freedom, security and justice.
Furthermore, this evaluation process could provide helpful input to Member States when

implementing the Directive.

As provided for in the order of visits to the Member States adopted by CATS on 29 June 2022 by a

silence procedure’, the on-the-spot visits began in January 2023 and concluded in April 2024.

6 Joint Action of 5 December 1997 adopted by the Council on the basis of Article K.3 of the Treaty on European Union,
establishing a mechanism for evaluating the application and implementation at national level of international
undertakings in the fight against organised crime.

7 ST 10119/22.

14321/1/24 REV 1 AP/dp 12
JALB LIMITE EN



In accordance with Article 3 of the Joint Action, the Presidency drew up a list of experts for the
evaluations to be carried out, based on the designation by the Member States of experts with
substantial knowledge in the area covered by the evaluation. The evaluation teams consisted of
three national experts, supported by one or more members of staff from the General Secretariat of
the Council and by observers. For this round of mutual evaluations, it was agreed that the European
Commission and the European Union Agency for Criminal Justice Cooperation (Eurojust) should

be invited as observers®.

This report, prepared by the General Secretariat of the Council on behalf of the Presidency,
summarises the key findings, conclusions and recommendations of the individual country reports
and formulates recommendations to the Member States and to the EU institutions and bodies, taking
into account the recommendations identified as being most relevant and/or recurrent in the reports
on the evaluated Member States. The text of the report also highlights some best practices identified

in the context of this round of mutual evaluations that can be shared among Member States.

8 ST 10119/22.
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3. COMPETENT AUTHORITIES

3.1. Issuing and executing authorities

Article 2 of the Directive provides the definitions of an issuing authority and an executing authority

in the context of the EIO. In accordance with the Directive, an issuing authority can be a judge, a

court, an investigating judge or a public prosecutor, or any other competent authority as defined by
the issuing State, which is acting in its capacity as an investigating authority in criminal proceedings
(for example, the police or an administrative authority). Where an authority from the latter category
acts as issuing authority, an EIO always needs to be validated by a judicial authority before it is
transmitted to the executing State.” The Court of Justice of the European Union (CJEU) also further
clarified!” that EIOs seeking to obtain traffic and location data associated with telecommunications
cannot be issued by a public prosecutor where, in a similar domestic case, the judge has exclusive
competence to adopt an investigative measure seeking access to such data. However, it was found
that some Member States are still in the process of amending their national legislation to comply
with this judgment and some other Member States have, following this judgment, introduced the
practice of attaching, or requesting that the issuing State transmit, the underlying court decision

ordering the investigative measure.

An executing authority is an authority with competence to recognise an EIO and ensure its

execution in accordance with the Directive and the procedures applicable in a similar domestic case.

Furthermore, the Directive gives Member States the option of designating a central authority (or
several central authorities) to assist the competent authorities. A Member State may also make its
central authority/authorities responsible for the administrative transmission and receipt of EIOs, and

for other official correspondence relating to them (Article 7(3) of the Directive).

9 See further judgments of the Court of Justice in the case C-584/19 PPU Staatsanwaltschaft Wien/A. and Others, in the
case C- 16/22 Staatsanwaltschaft Graz, and in the case C- 670/22 M.N. (EncroChat).

10 Judgment in the case C- 724/19 Criminal proceedings against HP.
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In transposing the Directive, Member States differ in how they have organised the transmission and
receipt of EIOs. However, in general terms, the evaluation has shown that most Member States have
a system in which the prosecutor is competent to issue or validate an EIO during the pre-trial stage,
and the court and/or a judge is competent to issue an EIO during the trial stage. A similar approach
applies to the execution of EIOs, although it is not uncommon for Member States to have appointed
one competent authority to take a decision on recognition and execution of an EIO (often the
prosecutor’s office), which may forward it to another authority for execution in accordance with

national procedures.

Several Member States have appointed a central authority or central authorities, but their
competences vary greatly. Overall, it was observed that where the Ministry of Justice was
designated as the central authority, its competence was limited to statistical tasks or facilitating
direct contact between issuing and executing authorities where needed. There are Member States
that have not formally designated a central authority but nevertheless have a highly centralised
system, requiring all incoming and outgoing EIOs to pass through a single authority. This single
authority is often a prosecutor’s office and it was found that they play a more substantial role, often

providing quality checks and other significant input on all matters regarding the EIO.

Regardless of which authorities have been deemed competent to issue/execute EIOs in the different
Member States, the tenth round of mutual evaluations has shown that a high degree of specialisation
has a very positive influence on the successful application of the EIO in practice. Numerous best
practices in this regard have been identified by the evaluation teams. Member States have been
commended for having prosecutors, judges, clerks and investigative authorities specialised in
international cooperation, and the establishment of specialised units responsible for issuing and/or
executing EIOs has been highlighted as particularly beneficial. Practitioners who do not deal with
EIOs on a daily basis have expressed their appreciation of the opportunity to ask their specialist
colleagues for advice and thereby ensure that the EIO is applied correctly and consistently.
Furthermore, direct communication between issuing and executing authorities benefits from a

degree of specialisation on both sides.
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On the other hand, a few country reports concluded that a recommendation was needed to address a
lack of specialisation. Although many Member States were commended for the high level of
specialisation in one competent authority, it was more exceptional to find the same level of

specialisation in all other competent authorities dealing with the EIO in that Member State.

Moreover, coordination between the various (specialised) authorities within the same Member State
proved to be just as important to successfully obtaining evidence in cross-border investigations.
EIOs requesting multiple investigative measures often need to be executed by several different
executing authorities depending, for instance, on the type of measure requested and/or the territorial
link. From the issuing perspective, Member States referred to the challenges encountered with EIOs
requesting multiple investigative measures, such as establishing direct contact with all involved
authorities in the executing State and obtaining a comprehensive overview on the state of execution
of the EIO. There was a call for more coordination among all parties dealing with the EIO. A
thorough coordination on national level within the executing State is of great importance, not only
between the various executing authorities on judicial level, but also on police level. In the same
spirit, Member States that have clear arrangements regarding the authority responsible for

coordinating the execution of EIOs have been commended for this practice.

3.2. The right of the suspected or accused person or victim to apply for an EIO

According to Article 1(3) of the Directive, the issuing of an EIO may be requested by a suspected or
accused person, or by a lawyer on their behalf. No issues were identified in the transposition of this
provision in the Member States. Although differences were observed in the procedures involved, all
evaluated Member States allow suspects or accused persons to request that evidence be gathered,

including by means of an EIO.
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In practice, however, the defence very rarely makes use of this possibility in any Member State.
Several reasons for this were brought to the attention of the evaluators. Firstly, representatives from
several bar associations mentioned that in the pre-trial phase, the defence has limited rights and
access to the files, which limits the practical application of such requests. Secondly, the timeframe
for the defence to file such requests was sometimes mentioned as a limiting factor. Nonetheless, it
seems that the lack of knowledge among defence lawyers is the most significant factor in explaining
why such requests are so rarely made. Several representatives from the bar associations mentioned
that they simply do not know when and how to file such requests. As a result, only a handful of
Member States were able to share their practical experience in this regard. In those Member States,

however, practitioners on both sides were generally content with the procedures in place.

The Directive contains no similar provision providing victims with the right to request that an EIO
be issued. The question of whether the Directive should be amended in this regard was occasionally
raised, but no widespread consensus was found. Nonetheless, it was determined that the national
law of most Member States, in one way or another, allows victims to submit requests for evidence
to be gathered and, consequently, for an EIO to be issued. This has been repeatedly recognised as a
best practice, as it is considered to complement the victim’s right to provide evidence under

Directive 2012/29/EU.
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RECOMMENDATIONS

- Member States are encouraged to maintain and, where possible, increase the level of
specialisation of all their authorities working with international cooperation instruments,
including the EIO. For this purpose, Member States that have not already done so could
consider creating specialised offices and/or units where specialised practitioners such as

prosecutors, judges, police officers and clerks deal with such cases.

- While reaffirming the importance of direct contact between issuing and executing
authorities for the optimal execution of EIOs, Member States are encouraged to ensure
that legal and/or operational arrangements are in place for effective coordination between
their national executing authorities in cases where EIOs are issued for multiple
investigative measures involving different competent executing authorities, with a view to
enhancing the efficient application of EIOs and facilitating communication with the

issuing authority.
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4. SCOPE OF THE EIO AND RELATION TO OTHER INSTRUMENTS

4.1. EIO in relation to other instruments

The Directive stipulates that an EIO may be issued for one or more specific investigative
measure(s) to be carried out in another Member State in order to obtain evidence. The EIO may also
be issued in order to obtain evidence that is already in the possession of the competent authorities of
the executing State. Furthermore, the EIO covers all investigative measures, with the exception of

setting up a Joint Investigation Team (JIT), in accordance with Article 3 of the Directive.

In reality, however, Member States have indicated that EIOs for purposes other than obtaining

evidence are regularly received, for example in situations where a Mutual Legal Assistance (MLA)

request would have been the correct option. There are also so-called ‘hybrid’ EIOs, where
investigative measures to collect evidence are requested, together with other measures that would,

strictly speaking, fall outside the scope of the Directive.

Although the importance of respecting the scope of the EIO was frequently underlined, it was found
that most Member States accept and regularly execute EIOs where an MLA request would have
been the correct instrument, for example for a request to serve documents without evidentiary
purposes. The reasoning behind this approach is that an MLA does not have formal requirements
and practitioners choose to accept the EIO as an MLA, provided that all requirements are met. This
flexible attitude is often commended as best practice, as it contributes to the efficiency of
international cooperation in criminal matters and avoids additional requests and potential

(translation) costs.

With regard to the European Arrest Warrant (EAW), many Member States have received EAWs in

parallel with EIOs. In these cases, the EIO is sometimes transmitted for the sole purpose of locating
a person, while the EAW requests that the person be arrested. Most Member States, however,
consider this to be unnecessary and argue that the EAW also allows for measures to locate a person
for the purposes of apprehension (executing the EAW). Furthermore, police channels may be used
to that end. On the other hand, Member States do not usually refuse to execute an EIO to locate a

person for their subsequent arrest on the basis of an EAW.
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Some practitioners have stated that they are used to considering whether issuing an EIO for_the
hearing of a suspect/accused person for evidentiary purposes would be an effective alternative

e. This

approach follows the spirit of recital 26 of the Directive and has been commended by evaluators.

With regard to the freezing and seizure of assets, the evaluation has shown that the distinction

between the seizure of assets for evidentiary purposes and freezing for purposes of confiscation
causes challenges in practice. A substantial number of Member States reported that they have
received EIOs to seize assets which are subsequently to be confiscated, although this measure has to
be requested by means of a freezing certificate pursuant to Regulation (EU) 2018/1805.
Practitioners acknowledge that the purpose of freezing or seizing assets might be mixed and can
change during the course of the investigation. The parallel/simultaneous use of two instruments can
be a confusing and delaying factor in practice. Another difficulty raised was the fact that a freezing
certificate is often preceded by an EIO, as a result of which the existence and whereabouts of
relevant assets were discovered. These issues are further complicated when the authorities

competent to deal with an EIO and with a freezing certificate are not the same.

During several evaluation visits, discussions were held on assets such as luxury items and money.
Some Member States argued that these should not be seized on the basis of an EIO, while for other

Member States, these items could in some cases have evidentiary purposes.

With regard to JITs, most Member States have not experienced any difficulties. If within a JIT it
becomes necessary to obtain evidence from a non-participating Member State, it is considered good
practice for the EIO always to mention that the investigation is being carried out by a JIT and that
the results of the execution of the EIO will be shared among all participants. Generally, this practice
does not raise any issues for the JIT members or for the non-participating executing State. One
Member State argued that the rule of speciality does not apply in the context of EIOs and that
therefore, evidence that is gathered through an EIO issued by a JIT member can be shared not only
with the other JIT members, but also outside of the JIT. A few Member States mentioned that they
prefer to use other instruments for cooperation, such as the EIO, rather than a JIT, when there is no

sufficient overlap between the investigations.
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Throughout the visits, several practitioners pointed out that the interrelation with other judicial
instruments can be challenging and can cause delays in proceedings. This is particularly the case
when the objective of the measure changes in the course of criminal proceedings. However, experts
and practitioners agreed that issuing authorities should always indicate in Annex A whether other

legal instruments are being used in relation to the same case (see also Chapter 5).

It has been argued that more attention should be paid to the interrelation between the various
instruments to maintain a smooth relationship between them, as also underlined by recital 34 of the
Directive. Some country reports called for a handbook or guidelines issued by the Commission,

and/or more training by the European Judicial Training Network (EJTN) on this issue.

4.2. EIO in relation to information exchange

Member States encounter incoming and outgoing EIOs that request consent for the use of
information previously obtained through police cooperation as evidence in criminal proceedings.
Executing States are generally willing to provide consent, although challenges arise as to the
appropriate procedure for how such consent should be given. The Directive does not contain such a
consent procedure, whereas Framework Decision 2006/960/JHA and its successor,
Directive (EU) 2023/977, both mention the possibility of giving consent but do not mention how

consent may be given.

The spontaneous exchange of information between judicial authorities was not mentioned as
frequently by Member States as a form of requesting consent to use information previously obtained
through police cooperation. Similarly, however, it was argued that on this issue, the Directive is
also silent!! and Member States have different views as to whether there is always a need to issue an

EIO with a view to using evidence obtained through spontaneous exchange.

11 A5 opposed, for example, to Article 7 of the Convention on Mutual Assistance in Criminal Matters between the
Member States of the European Union ((2000/C 197/01)
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All in all, several evaluation teams have concluded that there is a need for clarity on this matter and
that consequently, it would be beneficial if the Directive provided for a clear possibility to request
consent to use information previously shared between law enforcement authorities, or by way of
spontaneous information exchange between judicial authorities, as evidence in criminal

proceedings, in cases where the national law of the issuing State requires such consent.

4.3. EIO in relation to different stages of proceedings

The Directive is applicable to all stages of criminal proceedings, including the trial phase. However,
the evaluation has shown that there is no consensus between Member States on the use of the EIO
after the final decision that was rendered following the criminal proceedings. Some Member States
believe that the Directive can be interpreted in such a way that an EIO may also include certain
measures following the final decision, e.g. obtaining location data in order to contact a convicted
person, in separate financial investigations aimed at enforcing a confiscation order or in proceedings

concerning the application of alternative sanctions and probation decisions.

Furthermore, several Member States argued that they have never encountered an EIO in the process
of enforcing a final decision but, in theory, see no obstacles to issuing/executing an EIO at that

stage, as long as it is for evidentiary purposes and the EIO is in fact the correct instrument to use.

On the other hand, several Member States expressed a strong view that an EIO should never be used
in the stages of enforcing a final decision, as it falls outside the scope of the Directive, and that
other instruments are available for this purpose. In practice, it seems that EIOs are very rarely used
at this stage, so experience with (the issues involved in) this matter is also limited. A few Member
States gave examples of occasions when they have asked the issuing State to use another applicable
instrument for their request and usually the authorities have come to an agreement through direct

consultations.
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RECOMMENDATIONS

- The Commission is invited to consider issuing a handbook or guidelines on the EIO and
its interrelation with other judicial cooperation instruments in criminal matters, including

the EAW Framework Decision and the Regulation (EU) 2018/1805 on freezing and

confiscation orders. In addition, the EJTN is encouraged to increase awareness and

dialogue on the connection between these instruments.

- The Commission is invited to submit a legislative proposal to amend the Directive, by
providing for a possibility to request consent to use information previously shared
between law enforcement authorities, or by way of spontaneous information exchange

between judicial authorities, as evidence in criminal proceedings;—in—ecases—where—the
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5. CONTENT AND FORM

5.1. General challenges

In accordance with Article 5 of the Directive, an EIO may only be issued by completing and signing

the form set out in Annex A. Annex A, available in all EU languages, was established to provide

authorities with a consistent and efficient way of including all relevant information for the

executing State. The separate sections and boxes to be ‘ticked’ aim to provide an overview of the

case and the requested measures. During the visits, practitioners mentioned that, over the years, they

have become increasingly familiar with and used to completing the form in Annex A. Nevertheless,

the evaluation has shown that many practitioners in various Member States experience difficulties

with Annex A. This sub-chapter aims to provide an overview of the challenges most frequently

experienced.

Incomplete/unclear EIOs. Almost all Member States have indicated that they frequently
receive EIOs that are incomplete, inconsistent or unclear. It is not uncommon to see EIOs
that fail to include basic information about the facts and time and place of and/or
justification for the requested measure(s). In some cases, the summary of the facts is
difficult to understand because the issuing authority has simply copied and pasted long and
complex sentences from underlying national documents. Incorrect bank account numbers or
details relating to the suspect may occur. Sometimes, the issuing authority lists the measures
they wish to see executed but does not tick the appropriate boxes in Section C. Furthermore,
discrepancies are seen in the text, relating for example to the description of the status of the
person to be heard (witness/victim/suspect). Many reports include a recommendation to all
Member States to pay particular attention to ensuring that the facts and requested measures
in the EIO are set out in a clearly structured and understandable way, bearing the reader in
mind. It was also suggested that issuing authorities should use short sentences and precise
language to facilitate accurate translations. However, the evaluation teams pointed out that
shortcomings in the content of the EIO, such as insufficient information or translation errors,
should not lead to non-execution of the EIO but rather to consultation with the issuing

authorities.
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e Section D. This section allows Member States to inform the executing authorities that the
EIO is related to a previous one. The Directive does not, however, contain a specific section
for mentioning that the EIO is related to other judicial cooperation requests/orders, such as
an EAW, JIT, freezing certificate or any MLA request, even though the evaluation teams
and practitioners often agreed that being informed about other relevant requests/orders is
just as important to ensure effective execution of the EIO. For example, it is not unusual for
an EIO to request a house search that needs to be coordinated with an EAW requesting the
arrest of the person living in that house. Needless to say, the competent executing authorities
(which may vary depending on the instrument) should be informed of all requests in order to
coordinate the execution smoothly. In several reports, practitioners expressed the wish to
have a section in Annex A where they can declare a relationship with previous
requests/orders. At the same time, Member States were encouraged to treat Section D as
already providing the space to mention other relevant requests, irrespective of their legal

basis.
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e User-friendliness of the form. Several reports expressed the need to make Annex A more
user-friendly. Some Member States mentioned that Sections C and G are often confused and
wonder whether they should be positioned consecutively. Section C requires the issuing
authority to first indicate, at the beginning of the form, which measures need to be carried
out, and it is only later on in the form (in Section G) that the issuing authority is able to
provide justification for these measures. Some reports proposed including additional
measures in Section C as a tick box, in particular for searches, as this is a frequently used
investigative measure. In addition, it was suggested to improve Section G by allowing a box
to be ticked to indicate the phase of the investigation (pre-trial or trial). Furthermore, it was
observed that Sections C and H contain unnecessary repetitions and that practitioners have
to indicate twice what type of measure is requested. In relation to the boxes, a number of
authorities would rather see the suspect and accused person separated and have a box for
witnesses and victims for every measure in Section C. Several Member States argued that
there should be a section for the questions to be asked to the witness/suspect/accused person
or alternatively, a box could be ticked referring to an annexed list of questions. On this
matter, creating a separate section for a list of any attachments (such as a national court
order) was considered to be useful. Lastly, various reports underlined that many
practitioners find Annex A too long and would appreciate the possibility of shortening or

‘hiding’ sections that are not necessary in specific cases.

One Member State mentioned a particular issue when signing the EIO. As a direct result of the
increased danger posed by organised crime, practitioners from that Member State decided to sign
the EIO anonymously by means of a number, in the most sensitive cases, to protect their identity.

However, it was not clear whether or not this practice is in line with the Directive.

During the visits, Member States were asked how they respond to urgent situations and whether
they can carry out investigative measures based on a phone call from a colleague abroad. Most
Member States (with a few exceptions) stated that they do not accept EIOs that have been
announced orally, and with the exception of preparatory actions, do not act or carry out any

investigative measure before the EIO is received in written form.
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All in all, the evaluation has shown that the challenges regarding the EIO form are two-fold. Firstly,
legislative action is needed to make Annex A more user-friendly. Secondly, Member States should
make more of an effort to complete the EIO form in a clear and consistent way and to provide

comprehensible information.

5.2. Language regime and issues related to translation

Article 5(2) of the Directive sets out that each Member State must indicate which of the official
language(s) of the institutions of the EU, in addition to the official language(s) of the Member State
concerned, may be used for completing or translating the EIO when that Member State is the
executing State. Recital 14 encourages Member States to include at least one language that is

commonly used in the EU other than their official language(s).

The evaluation has shown that some Member States are flexible when it comes to the language
regime. For example, one Member State officially accepts EIOs in as many as four languages.
Another Member State accepts EIOs in three languages and in addition, any other language,
provided there are no obstacles to its acceptance. English is the most common additional language
indicated by Member States. However, the visits have revealed that some Member States included
another language (often English) in their notification, yet in practice do not seem to accept EIOs in

that additional language.

Despite the wording of Article 5(2), some Member States have only indicated their own official
language as the one in which they accept EIOs. A few Member States have agreed to accept EIOs in

the language of their neighbouring country, on the condition of reciprocity.

Most reports encouraged all Member States to include another language commonly used in the
Union, in addition to their official language in their notification concerning the language regime, in
the spirit of Article 5(2) and recital 14 of the Directive. A large number of practitioners and

evaluators indicated that English is a commonly used language in international judicial cooperation.
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Many Member States reported difficulties with regard to the translation of EIOs. From the
executing perspective, practitioners encounter (machine) translations of very poor quality, in some
cases making it almost impossible to comprehend the facts and the requested measure(s). In these
cases, clarifications or a new translation are usually requested from the issuing State, causing delays
in execution. In a few reports, it was considered good practice to attach the original version of the
EIO to the translation, so that the executing State could translate (parts of) the EIO themselves if
necessary. Some Member States commented that they would much rather receive an EIO translated

into (good) English than a poor translation into their official language.

From the issuing perspective, practitioners mentioned problems in finding a qualified translator for
certain languages. Some authorities have in-house translation services, but often not for every
official language spoken in the EU. That is why in some cases, finding a qualified translator is
difficult and costly. Some reports even identified situations where it seemed that EIOs could not be
issued because it was simply impossible to translate them into the official language of the executing

State.

Looking back at Chapter 5.1., it is true that the quality of translations is also affected by confusing,
incomprehensible, and incomplete information in the original version of the EIO. On the other
hand, many reports called on all Member States to make more of an effort to ensure and improve

the quality of translations.
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RECOMMENDATIONS

- Member States’ issuing authorities are recommended to pay particular attention to
ensuring a clearly structured and comprehensible description of the facts and requested

measures in the EIO, making an effort to keep the reader in mind.

- Member States’ issuing authorities are recommended to mention in Annex A all related
Judicial cooperation requests/orders such as previous/parallel EAWSs, freezing certificates

or JITs, when issuing an EIO.

- The Commission is invited to submit a legislative proposal to amend the Directive by
making Annex A more user-friendly and effective, taking into account the shortcomings

that have been identified.

- Member States are encouraged to indicate another language commonly used in the Union
in their declaration concerning the language regime, in addition to their official

language, in the spirit of Article 5(2) and recital 14 of the Directive.

- Member States’ issuing authorities are recommended to ensure a good quality of
translations. Furthermore, they are recommended to attach the original version of the

EIO to the translation.
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6. TRANSMISSION OF THE EIO AND DIRECT CONTACT

Two main topics concerning the transmission of the EIO were addressed in this round of
evaluations: (i) identification of the competent authority in the executing State to whom the EIO is
to be sent; (ii) the means of transmission, namely whether electronic transmission of the EIO is
sufficient, and under what conditions, or whether transmission of the original paper EIO is (also)

necessary.

Although some occasional difficulties were reported, the evaluations generally showed that

identification of the competent executing authority does not pose any significant problems.

The issue of secure means of transmission turned out to be more challenging: the reports
highlighted the existence of different, and sometimes inconsistent, views and approaches among
Member States, which could have a critical impact on the smooth application of the EIO. What has
clearly emerged from this round of evaluations is that the full implementation of the electronic
system for secure communication among Member States’ competent authorities (e-Evidence Digital
Exchange System - e-EDES) is expected to greatly improve the efficiency, speed and security of the

transmission of EIOs.

6.1. Identification of the competent executing authority

The evaluations confirmed that the Judicial Atlas of the European Judicial Network (EJN Atlas) is
an essential resource. Member States’ issuing authorities regularly and actively use the EJN Atlas to
identify and establish direct contact with the competent executing authorities of other Member
States. However, it was pointed out that information about the competent authorities in the EJN
Atlas was sometimes incomplete or out of date. Practitioners underlined that this information should
always include the correct email addresses and telephone numbers of the competent authorities in

order to facilitate direct contact.

Practitioners from one Member State suggested that the EJN should consider making the Atlas
available in all official languages of the EU. Moreover, in one report, the EJN was invited to
consider improving the Atlas with regard to cases where an EIO is issued for the execution of

multiple investigative measures.
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Considering that in the unanimous opinion of practitioners, the EJN Atlas has proved to be a
valuable tool and given the importance of establishing direct contact under the Directive, it was
recommended that Member States ensure that their information on competent authorities in the EJN

Atlas is correct, complete and up to date.

Issuing authorities nevertheless sometimes encounter difficulties in determining the executing
authority, especially in Member States that do not have a central point for receiving EIOs, in cases
where multiple investigative measures are requested and the executing State has different competent
authorities, or when the place where the requested measure is to be carried out is not known. Where
difficulties arise in such cases, issuing authorities resort to a range of different sources, in line with

Atrticle 7(5) of the Directive.

According to the findings of this round of evaluations, issuing authorities often request assistance
from the EJN contact points or, in more complex cases, from the relevant national desks at Eurojust.
They may also request information from the central authorities, where designated, from the
Ministry of Justice or from liaison magistrates present in their Member State or posted abroad. In
several Member States, groups/units/networks of practitioners highly specialised in judicial
cooperation are ready to assist their colleagues in dealing with matters concerning cross-border
cases, including identifying the competent executing authority. Police channels are sometimes used

to identify the competent executing authority.

It is worth noting that, in cases where the authorities receiving an EIO in the executing State do not
have competence for its recognition and execution, they generally comply with Article 7(6) of the
Directive and transmit the EIO, ex officio, to the competent executing authority. In fact, with few
exceptions, practitioners reported no cases in which the EIO was returned to the issuing authority
because it had been sent to an authority in the executing State that was not competent to recognise
or execute it. In some reports, scrupulous compliance with Article 7(6) was considered a best

practice and recommended to all Member States.
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6.2. Means of transmission

Most Member States have transposed Article 7(1) of the Directive almost verbatim into their
legislation, according to which the EIO should be transmitted from the issuing authority to the
executing authority by means capable of producing a written record under conditions allowing the

executing State to establish authenticity.

In general, practitioners agree that the electronic transmission of EIOs is a far better solution than
sending papers by post, which is inherently slower and generates increased costs. However, since
the obligation for the Member States’ competent authorities to communicate for the purposes of an
EIO through a decentralised IT system is not yet in force!?, competent authorities continue to face

issues concerning secure channels, data protection and authenticity.

The competent authorities of most Member States generally send EIOs by email and accept EIOs
transmitted by email, provided that they can establish their authenticity (authenticity can be ensured

by means of an electronic signature or an equivalent form of verification, for example).

Some Member States clarified that, as executing authorities, they accept EIOs sent by email, unless
doubts or issues concerning authenticity arise; in such cases, they ask the issuing authority to send

the EIO by other agreed alternative means.

However, some Member States insist on receiving the original EIO by post, unless the EIO is
transmitted through secure channels such as the Eurojust channels. In urgent cases, it is possible to
start the execution of an EIO before it is received by post, on the basis of a copy transmitted
electronically. In this regard, some evaluation teams encouraged Member States to accept EIOs sent
by electronic means as long as they comply with Article 7 of the Directive, and not only those sent

by post.

The competent issuing authorities of several Member States reported that they still send original
EIOs by post/courier, even after first transmitting them electronically. Few Member States are
particularly strict in this regard and do not send EIOs by email due to the lack of secure channels

and for data protection reasons.

12 Ag per Article 26(3) of the Digitalisation Regulation.
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It should also be noted that it is not only competent authorities from different Member States that
take different approaches to the issue of transmission; even practitioners from the same Member
State sometimes have diverging views on how EIOs should be sent and received. In one Member
State, during the on-site visit, most practitioners were of the opinion that sending EIOs by email
was sufficient, while other practitioners expressed the view that EIOs should only be sent

electronically if transmitted through Eurojust.

Any problems relating to the secure transmission of EIOs are expected to be solved following the
full implementation of the decentralised IT system on the basis of the uniform legal framework

created by the Digitalisation Regulation'>. As from 17 January 2028, cross-border

communication under the Directive as a rule will take place through such a decentralised I'T

system. Member States may opt to develop or adapt their own national IT systems to connect

to the decentralised IT system or to use the reference implementation software to be

developed by the Commission for those purposes. Given the benefits that a secure means of

communication can bring, it was recommended that_until the decentralised IT system for EIO

under the Digitalisation Regulation is operational, Member States make use of e-EDES, a

system that was developed by the Commission to support exchanges under the Directive._E-EDES,

currently used a voluntary tool, is envisaged to become the reference implementation software

under the Digitalisation Regulation.

At present, the use of e-EDES is voluntary: not all Member States have joined the pilot project and
not all authorities within the Member States involved in the pilot project are connected. Member
States already taking part in the e-EDES pilot project were praised for doing so by the evaluation
teams, who also encouraged them to connect all competent authorities to the system, which in some

Member States seems to be quite challenging due to a lack of adequate digital infrastructure.

Practitioners using e-EDES indicated some difficulties they had encountered and features of the
system that might be improved (e.g. the obligation to fill in the EIO form directly in e-EDES was
mentioned as problematic; practitioners also mentioned that e-EDES does not take into account the
need to store EIOs in national judicial databases). The evaluation teams consequently invited the
Commission to consider improving the system, addressing the issues identified and suggestions

made during this round of evaluations.

13 Regulation (EU) 2023/2844 of the European Parliament and of the Council of 13 December 2023 on the
digitalisation of judicial cooperation and access to justice in cross-border civil, commercial and criminal matters, and
amending certain acts in the field of judicial cooperation.
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6.3. Direct contact

After the EIO has been transmitted, in the vast majority of cases, communication takes place
directly between the issuing and executing authorities, most often by e-mail or telephone. In some
reports, the evaluation teams praised the competent authorities of the Member States concerned for
always seeking to establish direct contact during the execution of an EIO to address any doubts or
solve any problems that might arise. It was also suggested that Member States should ensure that
the contact person(s) mentioned in the EIO speak(s) English to a sufficient level to allow for

effective direct communication (see also Chapter 14).

Contact is made via or with the assistance of Eurojust, the EJN or the central authority when
communication problems arise, in the event of delays, in complex or urgent cases or where there is
a particular need for coordination (e.g. EIOs concerning multiple investigative measures, or
investigative measures to be carried out in different Member States). The added value of Eurojust

and the EJN in facilitating communication and coordination, especially in complex and/or

multilateral cases, was often underlined by practitioners during this round of evaluations.

6.4 Obligation to inform — Annex B

Article 16(1) of the Directive obliges the executing State to acknowledge receipt of the EIO within
one week of receiving it by completing and sending the form in Annex B. The purpose of Annex B
is to inform the issuing State that the EIO has been duly received; it is a crucial element in

establishing direct contact between the executing and issuing authorities.

Most Member States find that Annex B is fit for purpose, although a few reports included
suggestions for changes, such as making the inclusion of an email address mandatory or removing
the need to sign the form. As the form contains a space reserved for any further information that is
considered helpful to