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I. INTRODUCTION

At the Essen Summit on 9 and 10 December 1994, the Cannes Summit on 26 and 27 June 1995 and the
Madrid Summit on 15 and 16 December 1995, the European Council asked the Justice and Home Affairs

Council to ensure that the above Convention was signed as soon as possible. Yet again recently (at their
meeting in Rome on 26 January), most of the Ministers for Home Affairs called for rapid conclusion of

the Convention.

With a view to finalizing the text, the External Frontiers Working Party re-examined the draft

Convention on 30 and 31 January 1996. The Working Party was able to settle a large humber of
outstanding issues, but was unable to resolve certain essentially political matters. It therefore asked

Steering Group | (4764/96 ASIM 12) to examine those issues and suggest an approach, so that the

European Council's instructions could be obeyed.

Steering Group | regarded conclusion of the Convention as a matter of urgency and was able to make

progress on finalizing the text.

5204/96 ell/CH/fc EN



The report hereunder takes account of the positions on the issues outstanding as expressed by

delegations at the meeting of Steering Group | on 20 February 1996.

A revised version of the text has also been drawn up in the light of their comments (12092/2/95
ASIM 326 REV 2).

I1. PROBLEMS OUTSTANDING

1. Adoption of the implementing measures (Article 26)

Since delegations were split over the voting procedures for adopting the implementing measures,

the Commission representative suggested replacing the existing text by the following:

Article 26

"1. Apart from those listed in paragraphs 2 and 3 below, the implementing measures provided for
expressly in this Convention shall be adopted by a majority of two-thirds of the High
Contracting Parties.

2. However, the implementing measures referred to in:

Article 7(1)(a);
Article 8(3);
Article 8(5) and
Article 15(3)

may only be adopted unanimously within a period of [two] years from the signing of this
Convention by the last Member State to carry out that formality.

On expiry of that time-limit, those implementing measures shall be adopted in accordance
with paragraph 1 of this Article.
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3. The implementing measures provided for in:

— Article 10(1),

— Article 16

— and those not provided for expressly in this Convention may only be adopted unanimously
by the Council.

The implementing measures referred to in the previous subparagraph connected with
implementation of Title VI of this Convention may, however, be adopted by a majority of
two-thirds of the High Contracting Parties if the Council has unanimously adopted a prior
decision to that effect.”

All delegations — with the exception of the United Kingdom — agreed to work on the basis of

this draft, which was welcomed at the meeting by the Belgian, Luxembourg, Netherlands and

Austrian delegations.

The French delegation wanted the new Article 26(2) to contain a reference to Article 10(4).

The Greek delegation wanted Article 7(1)(a) to be included in Article 26(3) (and not in

Article 26(2) as proposed).

The other delegations also welcomed this draft, subject to more detailed examination.

The United Kingdom delegation wanted to retain the text in 12092/2/95 ASIM 326 REV 2.

2. Jurisdiction of the Court of Justice (Article 29)

(a) preliminary rulings

The delegations adopted the following positions on the basis of the opinion of the Council
Legal Service (9972/95 JUR 228 ASIM 250).
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The Belgian, Luxembourg and Netherlands delegations wanted general jurisdiction for the

Court of Justice. The Danish, Greek and Italian delegations wanted partial jurisdiction as

proposed in the Legal Service's opinion. The French delegation could agree to the

jurisdiction of the Court with regard to Article 1(a) and Article 1a. The Austrian delegation

added Avrticle 7(2)(b). The United Kingdom delegation was opposed to any jurisdiction for
the Court.

Although the other delegations were in favour of the principle of jurisdiction for the Court,

they were not yet able to adopt a more specific position.

(b) settlement of disputes between Member States

The Council Legal Service drew the Working Party's attention to the approach adopted in

other texts with regard to the jurisdiction of the Court of Justice. Article 40 of the Europol

Convention provides, for instance, that:

1. Disputes between Member States on the interpretation or application of this Convention
shall in an initial stage be discussed by the Council in accordance with the procedure
set out in Title VI of the Treaty on European Union with the aim of finding a
settlement.

2. When such disputes are not so settled within six months, the Member States who are
parties to the dispute shall decide, by agreement among themselves, the modalities
according to which they shall be settled.

3. (not applicable)

That Europol text is supplemented by the following statement:
Re Article 40(2)

"The following Member States agree that in such cases they will systematically submit the dispute
in question to the Court of Justice of the European Communities:

(all the Member States agreed except the United Kingdom).
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3. Extent (Article 30)

Steering Group | considered that the problem of Gibraltar should be settled at political level.

However, it wanted the Presidency to submit a set of possible technical options for the next

meeting.

4. Other issues outstanding

The K.4 Committee could also express a position on the problems set out in the footnotes on
pages 8, 9, 12, 16, 17, 26, 28, 33 and 38 of 12092/2/95 ASIM 326 REV 2.
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