EUROPEAN UNION Brussels, 5 March 1996 (08.03)

THE COUNCIL (OR f.en)
5467/96
LIMITE
JUSTPEN 31
REPORT

from: K.4 Committee

on : 27 and 28 February 1996

ta . Coarenar/Caounci
133 T SOFepeH-cOuRch

No. prev. doc.: 5288/96 JUSTPEN 26

Subject:  Draft Convention on the improvement of extradition between the Member States of the European
Union

At its meeting on 27 and 28 February 1996, the K.4 Committee examined the following two matters
concerning the draft Convention on the improvement of extradition between the Member States of the

European Union: political offences as a ground for refusing extradition and the extradition of nationals.

(a) Political offences (Article 3)

The K.4 Committee examined Aurticle 3 concerning political offences, on the basis of
5288/96 JUSTPEN 26.

At the meeting, the Belgian and Spanish delegations entered scrutiny reservations on the whole of
Article 3.
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(b)

The Belgian delegation reiterated its position on this point, which had already been discussed in the
Working Party. It considered that a request for extradition could be refused if the offence in respect of
which it was requested was regarded by the requested Member State as a political offence or an
offence connected with a political offence, with regard to a requesting Member State which had taken
up the option of derogating from the obligations laid down in the Convention for the Protection of

Human Rights and Fundamental Freedoms in accordance with Article 15(1) of the Convention.

The Spanish delegation would have preferred to delete Article 3(3). It also wanted to add a clause to

Article 3(2) to include offences arising from participation in a criminal conspiracy (see text in Annex).

Following its discussion, and taking account of the fact that the text of Article 3 already represented a
compromise that should not be undone, the Committee noted that apart from the two scrutiny
reservations referred to above (%) there was agreement in principle on the text of Article 3, on the idea
of drawing up a joint statement and on the text of the fourth recital of the preamble (see Annex).

Those proposals thus form a whole in the quest for a balanced solution.
In addition, in the light of the approach adopted for Article 3, Article 1 is to be supplemented with a
reference to the European Convention on the Suppression of Terrorism of 27 January 1977 (see

Annex).

Extradition of nationals (Article 5)

The K.4 Committee examined aspects relating to the extradition of nationals on the basis of 5288/96
JUSTPEN 26.

As the two outstanding reservations had been withdrawn, the Committee recorded agreement in

principle on Article 5.

()

The Netherlands and Danish delegations would withdraw their reservations on paragraph 4 if all
delegations agreed to the whole of Article 3.
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Conclusion

Coreper/the Council is requested to:

- discuss Article 3 on political offences, to ascertain whether the delegations with scrutiny reservations

are able to withdraw them;

- establish that there is agreement on Article 5 on the extradition of nationals.
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ANNEX

Article 1

General provisions

1. This Convention shall supplement the provisions and facilitate the application between the Member
States of the European Union of the European Convention on Extradition of 13 December 1957, the
European Convention on the Suppression of Terrorism of 27 January 1977, the Convention of
19 June 1990 applying the Schengen Agreement and, in relations between the Member States of the
Benelux Economic Union, the first chapter of the Benelux Treaty of 17 June 1962 on Extradition and

Mutual Assistance in Criminal Matters, as amended by the Protocol of 11 May 1974.

2. Paragraph 1 shall not affect the application of more favourable provisions in bilateral or multilateral
agreements between certain Member States, nor shall it affect extradition arrangements on the basis of
uniform legislation or on the basis of reciprocal laws providing for the execution in the territory of a
Member State of warrants of arrest issued in the territory of another Member State, as provided for in
Article 28(3) of the European Convention on Extradition of 13 December 1957.
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Article 3 (%)

1. Forthe purpose of extradition between the Member States no offence may be regarded by the
requested State as a political offence, as an offence connected with a political offence or an offence

inspired by political motives.

2. Each Member State may, when depositing its instrument of ratification, acceptance or accession,
declare that it will apply paragraph 1 only in relation to the offences indicated in Articles 1 and 2 of the

European Convention on the Suppression of Terrorism [and in Article 2(3) of this Convention] (®).

3. The rules contained in Article 3(2) of the European Convention on Extradition and in Article 5 of the

European Convention on the Suppression of Terrorism remain unaffected.

4.  Reservations made under Article 13 of the European Convention on the Suppression of Terrorism shall

not apply to extradition between Member States. (*)

2 Scrutiny reservations by the Belgian and Spanish delegations.

©)
A The Spanish delegation wanted to add the words in square brackets.
* The explanatory report on the Convention will explain why it was agreed to keep this paragraph.
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Joint statement

The Member States state that this Convention is without prejudice either to the right of asylum as recognized
in their respective constitutions or to the application by the Member States of the provisions of the
Convention relating to the Status of Refugees of 28 July 1951, as supplemented by the Convention relating
to the Status of Stateless Persons of 28 September 1954 and by the Protocol relating to the Status of
Refugees of 31 January 1967.

Preamble
(Fourth recital)

Stressing that the Member States have a common interest in ensuring that extradition procedures operate
efficiently and rapidly inasmuch as their systems of Government are based on democratic principles and they
comply with the obligations laid down by the European Convention for the Protection of Human Rights and

Fundamental Freedoms signed in Rome on 4 November 1950.
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Article 5

Extradition of nationals

1.  Extradition may not be refused on the grounds that the person claimed is a national of the requested

State within the meaning of Article 6 of the European Convention on Extradition.

2. When depositing its instrument of ratification, acceptance or accession any Member State may declare
that it will not grant extradition of its nationals or will authorize it only under certain specified

conditions.

3. Reservations referred to in paragraph 2 shall be valid for a maximum period of five years from the first
day of application of the Convention in respect of the Member State concerned. However, such

reservations may be renewed for successive periods of the same duration.

Twelve months before the date of expiry of the reservation, the depositary shall give notice of that

expiry to each Member State which has entered a reservation.

No later than three months before the expiry of each five-year period the Member State must notify the
depositary whether it upholds its reservation, whether it intends to amend it to ease the conditions for

extradition or whether it intends to withdraw it.

Failing the notification referred to in the third subparagraph, the depositary shall inform the Member
State concerned that its reservation is considered to have been extended automatically for a period of
six months, during which it must give notification. On expiry of that period, failure to notify shall

cause the reservation to lapse.
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