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THE COUNCIL
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LIMITE

JUSTPEN 20

OUTCOME OF PROCEEDINGS

of : Working Party on Disqualification from Driving

on: 12 February 1998
No. prev. doc.: 5691/98 JUSTPEN 13

Subject: Draft Convention on Driving Disqualifications

The Working Party on Disqualification from Driving examined at its meeting on 12 February 1998 the above
draft Convention on the basis of 5691/98 JUSTPEN 13 and taking into account the result of the discussion on
the draft in the K.4 Committee on 10 February 1998.

The text resulting from the proceedings is set out in Annexes | and II.

The Presidency has submitted certain questions to the K.4 Committee in 6043/98 JUSTPEN 22.

It was agreed that the Presidency would issue a questionnaire concerning the calculation of periods of driving

disqualifications in relation to the provisions of the draft Convention. The questionnaire has been circulated in
telex N° 698 of 17 February 1998.
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ANNEX |

DRAFT
COUNCIL ACT

drawing up the Convention on Driving Disqualifications

THE COUNCIL OF THE EUROPEAN UNION,

Having regard to the Treaty on European Union, and in particular Article K.3(2)(c) thereof,

Whereas, for the purposes of achieving the objectives of the Union, the Member States regard the giving of
effect to driving disqualifications as a matter of common interest coming under the cooperation provided for in

Title VI of the Treaty;

Having decided that the Convention, the text of which is given in the Annex and which is signed today by the

Representatives of the Governments of the Member States of the Union, is hereby drawn up;

RECOMMENDS that it be adopted by the Member States in accordance with their respective constitutional

rules.

Done at Brussels,

For the Council
The President
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DRAFT CONVENTION
DRAWN UP ON THE BASIS OF ARTICLE K.3
OF THE TREATY ON EUROPEAN UNION,
ON DRIVING DISQUALIFICATIONS
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THE HIGH CONTRACTING PARTIES to this Convention, Member States of the European Union,

Referring to the Council Act of.....

(.)

Whereas it is of the utmost importance for road safety within the European Union that a Union-wide effect is

given to driving disqualifications by adequate means;

Whereas (...) as a result of the free movement of persons and the increasing international road traffic,

disqualifications from driving are frequently imposed by a Member State other than that in which the driver

normally resides;

Whereas having regard to Council Directive 91/439/EEC on driving licences, national provisions on the

withdrawal, suspension and cancellation of driving licences should be applied by the Member State in whose

territory the licence holder has his or her normal residence;

Whereas drivers disqualified from driving in another Member State than that of their normal residence ought

not to escape the effects of such measure when being present in another Member State than that of the offence;

Whereas the Member State of residence of the licence holder should therefore, in respect of offences considered

particularly serious (...) and under certain conditions, give effect to driving disqualifications imposed by another

Member State by taking measures entailing the withdrawal, suspension or cancellation of his or her driving

licence;

Whereas the fact that the Member State of residence has given effect to such a disqualification imposed by

another Member State, should have as a consequence that the necessary measures are taken to penalise the act

of driving a motor vehicle during the period of the disqualification under the laws of any Member State of the

European Union in whose territory this may occur;

HAVE AGREED AS FOLLOWS:

@ The preamble has been modified on the basis of suggestions made by the Legal Service of the Council.
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Article 1

For the purposes of this Convention:

(@) "driving disqualification" shall mean any measure related to the commission of a road-traffic offence which
results in withdrawal or suspension of the right to drive of a driver of a motor vehicle and which is no
longer subject to a right of appeal. The measure may constitute either a primary, secondary or
supplementary penalty or a safety measure and may have been taken either by a judicial authority or by an

administrative authority;

(b) "State of the offence" shall mean the Member State within the territory of which the road-traffic offence

that has given rise to a driving disqualification was committed,;

(c) "State of residence” shall mean the Member State within the territory of which the person who has been

disqualified from driving is normally resident within the meaning of Article 9 of Directive 91/439/EEC,;

(d) "motor vehicle" shall mean any vehicle covered by the definition in Article 3(3) of Directive 91/439/EEC,;

Article 2

The Member States hereby undertake to cooperate, in accordance with the provisions of this Convention, with

the objective that drivers who are disqualified from driving in a Member State other than that in which they

normally reside should not escape the effects of their disqualification when they leave the State of the offence.

Article 2a

1. The State of the offence shall without delay notify the State of residence of any driving disqualification

imposed for an offence arising from conduct referred to in the Annex.
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2.

Each Member State may agree with other Member States that notification to it pursuant to paragraph 1 shall

not take place in certain cases in which Article 4(2)(a) would apply.
Article 3
Subject to the provisions of Article 4, the State of residence which has been notified pursuant to Article 2a
shall give effect to the decision imposing disqualification from driving taken in the Member State of the
offence in one of the following ways:
(a) by directly executing the decision imposing disqualification from driving, while taking into account
any part of the period of disqualification imposed by the State of the offence which has already been

served in the latter, or

(b) by executing the decision imposing disqualification from driving via a judicial or administrative

decision in accordance with the conditions laid down in paragraph 2, or

(c) by converting the decision imposing disqualification from driving into a judicial or administrative
decision of its own, @thus substituting for the decision by the State of the offence a new decision in

accordance with the conditions laid down in paragraph 3.
If it applies the procedure laid down in paragraph 1(b) the State of residence:

(a) shall take into account any part of the period of the driving disqualification imposed by the State of the

offence which has already been served in that State;

(b) may reduce the duration of the driving disqualification only to the maximum term provided for acts of

the same kind under its national law.

(c) shall not extend the duration of the driving disqualification imposed by the State of the offence.

@

The German delegation called for the deletion of "thus substituting for the decision by the State of the
offence" to bring the text more in line with Article 8(1).

The Netherlands delegation entered a reservation on the German suggestion linked to its reservation on
Article 8.

The Danish and Swedish delegations entered a scrutiny reservation on the German suggestion.
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3. Ifit applies the procedure laid down in paragraph 1(c) the State of residence:

(@) shall be bound by the facts as established insofar as they are stated explicitly or implicitly in the

decision imposing disqualification from driving in the State of the offence;

(b) shall take into account any part of the period of the driving disqualification imposed by the State of the

offence which has already been served in that State;

(c) may reduce the duration of the driving disqualification to align it to the duration which according to its

national law would have been applied for the case in question;(s)

(d) shall not extend the duration of the driving disqualification imposed by the State of the offence;
(e) may not replace the driving disqualification by a fine or any other measure.
4. ()@
5. When giving the notification referred to in Article 12(2), each Member State shall indicate in a declaration

which of the procedures described in paragraph 1 it intends to apply in its capacity as a State of residence.

The declaration made may be replaced by a new declaration at any time.

@) Scrutiny reservation by the French delegation.

@ Avrticle 3(4) contained the following provision:

"Notwithstanding the provisions of (2)(c) and (3)(d), the State of residence may, during the procedure
referred to in paragraph 1, set an additional period of driving disqualification as a conditional or suspended
measure, which comes into effect only if it is ascertained that the person concerned has committed another
road-traffic offence on its territory before the expiry of a specific period of probation™.

This text may be reconsidered depending on the outcome of further discussions regarding Article 3(6).
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®) A Member State which indicates under paragraph 5 that it intends, in its capacity as a State of residence,
to apply the procedures described in Article 3.1(c) may make a declaration, renewable every five years, that
it intends to reserve the right to impose, in accordance with its national law, and in circumstances which it
may specify, an extension of the driving disqualification. Any other Member State may, in respect of a
Member State which has made such a declaration, declare that it will not notify similar disqualifications to
that Member State. Any declaration made under this paragraph may be withdrawn at any time. The
disqualification to be served in the State of residence may not be of a longer period than that imposed by

the State of the offence, except where that state has made a declaration pursuant to the present paragraph.

Article 3a

Giving effect to a driving disqualification pursuant to Article 3 shall be without prejudice to any additional road

safety measures that the State of residence may take under its own legislation.

Article 4

1. The State of residence shall refuse to give effect to the driving disqualification where:

2.

(a) the order has already been fully enforced in the State of the offence;

(b) the offender has already had an order made against him in the State of residence for the same acts and

that order has been or is being enforced;

(c) the offender would have benefited from a general pardon or amnesty in the State of residence if the

acts had been committed within the territory of that State;

The State of residence may refuse to give effect to the driving disqualification if:

(a) the conduct for which the driving disqualification has been imposed in the State of the offence does

not constitute an offence under the law of the State of residence;

®)

Reservation by the Netherlands and Belgian delegations. Scrutiny reservation by the Danish delegation.
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(b)

(©)

(d)

(€)

the duration of that disqualification is less than one month and it does not involve any of the acts

described in points 3 and 4 of the Annex; ©)

driving disqualification is not a measure available under the legislation of that State for the acts giving

rise to the driving disqualification imposed by the State of the offence;

the period of limitation for the measure would have expired under its own legislation;

Alternative 1 ™

on the basis of the information supplied under Article 6 it concludes that the enforcement of the

disqualification would run counter to basic principles of its law.

Alternative 2 @

(e) if the information requested under Article 6 has not been supplied.

3. When giving the notification referred to in Article 12(2) or at any other time, any Member State may
declare that it will always apply paragraph 2 in part or in full. When such a declaration has been made, the
other Member States shall not be obliged to communicate driving disqualifications such as referred to in
that declaration pursuant to Article 2a to the Member State that has made the declaration. Any Member
State may withdraw its declaration at any time.

© Scrutiny reservation by the German delegation.

% Avrticle 4(2)(e), 6(2) and 6(3) were examined together.

On Article 4(2)(e), alternative 1
- Scrutiny reservation (F,IR,I)
- Preference for this alternative rather than alternative 2 (FIN)
On Article 4(2)(e), alternative 2
- Reservation (DK,NL). These delegations thought in particular that the text should give the
State of residence the possibility to refuse where it considered that the person concerned had not had
an adequate opportunity to defend himself.
- Scrutiny reservation (D,B,UK)
- Preference for this alternative rather than alternative 1 (IR,l,A,G,P)
On Article 6(2)
- Scrutiny reservation (IR,I)
On Article 6(3)
- Scrutiny reservation (F,IR,I)
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Article 5 ®

1. The competent authority of the State of the offence shall forward the notification referred to in Article 2a to
the central authority of the State of residence.

2. For the purposes of paragraph 1, when giving the notification referred to in Article 12(2), each Member
State shall indicate:

(a) the central authority or central authorities which it designates;

(b) the competent authorities responsible for submitting the notifications referred to in Article 2a.

Article 6

1. The notification referred to in Article 2a shall be accompanied by:

—  details serving to locate the person disqualified from driving;

— the original or a certified copy of the driving disqualification order;

—  abrief statement of the circumstances and a reference to the legal provisions in the State of the offence
on the basis of which the driving disqualification was imposed, if these are not given in the order;

— an attestation that it is final;

— information regarding the enforcement of the driving disqualification in the State of the offence,
including the length of the disqualification and, where known, the dates on which the disqualification
starts and expires;

— the driving licence, if it has been seized.

2. O\where the person on whom the driving disqualification has been imposed did not appear personally or
was not represented at the proceedings, notifications pursuant to Article 2a must be accompanied by
evidence that the person has been duly notified of the proceedings in accordance with the law of the State
of offence.

® Reservation by the Spanish delegation. Possible solutions are being explored between the Presidency
and Spain.

© See footnote (2) on page 9.
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3. (10)If the information communicated in accordance with paragraphs 1 and 2 is found to be insufficient to

allow a decision to be taken pursuant to this Convention, in particular where exceptionally there is a doubt
whether the person concerned has had an adequate opportunity to defend himself, the competent authorities
of the State of residence shall request the competent authorities of the State of the offence to provide the

necessary supplementary information without delay.

Article 6a

1. Subject to paragraphs 2 and 3, no translation of the notifications referred to in Article 2a or of the
accompanying material referred to in Article 6 or of any other documents relating to the application of the

present Convention shall be required.

2. Any Member State may, when giving the notification referred to in Article 12(2), declare that the
documents referred to in paragraph 1 forwarded to it by the State of the offence must be accompanied by a

translation into one of the official languages of the European Communities indicated in the declaration.

3. Except for the document referred to in the second indent of Article 6(1), the documents referred to in

paragraph 1 need not be certified.

Article 7

The State of residence shall inform the State of the offence of any decision taken in respect of a notification
given pursuant to Article 2a and, where it refuses to give effect to a driving disqualification pursuant to
Article 4, of the reasons for its refusal.

Article 8 (1)

1. Where in accordance with paragraphs 2(b) or 3(c) of Article 3, a State of residence reduces the duration of
a driving disqualification, the right of the State of the offence to execute in its territory the full period of the
driving disqualification determined by the State of the offence shall not be affected by the decision of the

State of residence.

(10) See footnote (2) on page 9.
(1) Reservation by the Netherlands delegation on Article 8. Scrutiny reservation by the French delegation.
The changes to the Article (the text underlined) are subject to scrutiny reservations by some
delegations.
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2. When giving the notification referred to in Article 12(2), any Member State may indicate that it will not

apply paragraph 1 of this Article.

3.  When notifying the person concerned of the decision to disqualify, a State of the offence which proposes to

apply paragraph 1 shall at the same time inform the person of this fact, and shall confirm in the notification

given to the State of residence that it has done so.

Article 9 (12)

Each Member State shall adopt the measures necessary to penalize the driving of a motor vehicle in its territory
during the period for which the driver is disqualified from driving by the State of residence in implementation
of this Convention.

Article 10

Costs incurred in implementing this Convention shall be borne in the Member State in which they occur.

Article 11
(Deleted)

Article 12

1. This Convention shall be subject to adoption by the Member States in accordance with their respective

constitutional requirements.

2. Member States shall notify the Secretary-General of the Council of the European Union of the completion

of their constitutional requirements for adopting this Convention.

(12) Reservation by the Danish delegation on Article 9. This delegation thought that the provision, which

concerns driving when disqualified, only should cover the State of the offence and the State of residence. A
new paragraph 2 should be added which would provide that all Member States should punish drivers
driving in their territory without a driving license.

The Belgian delegation thought that it should be considered to introduce a system of digital fingerprint
registers to enable disqualifications to be enforced in all Member States.

It was agreed to reexamine Article 9 and the part of the preamble linked to it at a later meeting.
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3. This Convention shall enter into force ninety days after the notification referred to in paragraph 2 by the

last Member State to fulfil this formality.

4. Until this Convention enters into force, any Member State may, when giving the notification referred to in
paragraph 2 or at any later date, declare that with respect to itself the Convention shall apply to its relations
with Member States that have made the same declaration. Such declarations shall apply from ninety days
after the date of their deposit.

5. This Convention and declarations made in respect of it shall be applicable only to offences committed after
the entry into force of the Convention or from the date on which the Convention has become applicable
between the Member States concerned.

Article 13

1. This Convention shall be open to accession by any State that becomes a member of the European Union.

2. The text of this Convention in the language of the acceding State, drawn up by the Council of the European

Union, shall be authentic.

3. Instruments of accession shall be deposited with the depositary.

4. This Convention shall enter into force with respect to any State that accedes to it ninety days after the
deposit of its instrument of accession or on the date of entry into force of the Convention if it has not

already entered into force at the time of expiry of those ninety days.

5. Atrticle 12(4) shall apply to acceding Member States.

Article 14 (13)

No reservation shall be authorized ....

(13) Scrutiny reservations by some delegations. Article 14 will need to be reexamined depending on the

outcome of the discussion on other Articles, including in particular Article 3(6).
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Article 15

1. The Secretary-General of the Council of the European Union shall act as depositary of this Convention.

2. The depositary shall publish in the Official Journal of the European Communities information on the
progress of adoptions and accessions, declarations and reservations, and also any other notification

concerning this Convention.

IN WITNESS WHEREOF, the undersigned Plenipotentiaries have hereunto set their hands.

Doneat......cocccvvvvvennnn. CEhES in a single original, in the Spanish, Danish, German, Greek, English,
French, Irish, Italian, Netherlands, Portuguese, Finnish and Swedish languages, each text being equally
authentic, such original being deposited in the archives of the General Secretariat of the Council of the

European Union.
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ANNEX TO THE CONVENTION
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1. Reckless or dangerous driving (whether or not resulting in death, injury or serious risk).
2. Wilful failure to carry out the obligations placed on drivers after being involved in road accidents
(hit-and-run driving).
3. Driving a vehicle while under the influence of alcohol or other substances affecting or diminishing the
mental and physical abilities of a driver.
Refusal to submit to alcohol and drug tests.
4. Driving a vehicle faster than the permitted speed.
5. Driving a vehicle whilst disqualified.
6. Other conduct constituting an offence for which a driving disqualification has been imposed by the
State of the offence
— of a duration of six months or more;
— of a duration of less than six months where that has been agreed bilaterally between the Member
States concerned.
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ANNEX 11

THE EXPLANATORY REPORT

The following information will be included in the explanatory report to the Convention:

Concerning Article 1(a)

As a matter of terminology rather than of substance, certain national provisions refer to the "driving licence"

rather than to the "right to drive™.

In this context driving licence should be understood to mean the national driving licence issued by the relevant

authorities of the Member States on the basis of their national legislation.

The term "offence" also refers to the case of multiple offences resulting in a single driving disqualification

provided that at least one of the offences arose from conduct referred to in the Annex.

Concerning Article 2a

Even though the State of residence should be the State which is principally responsible for giving effect to the
driving disqualification, the State which issued the driving licence will be informed of the situation, as it will

also be in cases where it is neither the State of the offence nor the State of residence.
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Concerning Article 6

All decisions imposing disqualification from driving taken in the State of the offence, including those taken by

administrative authorities, are subject to judicial control.

Concerning Article 6a

Avrticle 6a does not prevent bilateral arrangements between Member States regarding the translation of

documents relating to the application of the Convention.

Concerning the Convention as a whole

It would be appropriate for the Council's subordinate bodies to monitor closely the implementation and

application of the Convention, in particular in view of the practical and technical aspects of the latter.
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