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1. This note sets out the outstanding issues arising from consideration of the draft Eurodac Convention
for the comparison of fingerprints of applicants for asylum, and proposes how these might be
resolved so that the draft Convention could be submitted to the Justice and Home Affairs Council
on 19 March for adoption. The K4 Committee will recall that point 17 of the Action Plan on the
influx of migrants from Irag and the neighbouring region (reference 5593/98 ASIM 13
EUROPOL 12 PESC 27 COMEM 4 COSEE 4) calls for rapid completion of the Eurodac
Convention.

2. A consolidated text of the draft Convention showing the text as it emerged from the Eurodac Working
Group as 17-18 February together with an indication of the outstanding reservations and

alternative texts where these have been proposed is contained in document 6191/98 ASIM 46.

3. There is agreement on Articles 1, 2, 3, 5, 6, 6a, 6b, 7, 8, 10, 13, 18 183, 19, 20 and 21.




OUTSTANDING ISSUES

Article 4

4. The present text of Article 4 is subject to reservations by Spain and the Netherlands. At the working

group on 17-18 February, the Presidency tabled a compromise proposal designed to meet the
concern underlying the reservation of Spain, although Spain was not able on this basis to lift its
reservation at working group level. All other delegations indicated that they could accept this
compromise. The central issue is whether the Convention should impose an obligation to take
the fingerprints of all asylum seekers. A majority of delegations consider that without such an
obligation, the effectiveness of the Eurodac system would be undermined. The intent of the
Presidency text is to preserve this obligation, but clarify that the procedure for taking
fingerprints, including whether or not it is possible to use reasonable force, is to be determined by
national law. The K4 Committee is invited now to agree to adopt the Presidency’s proposed text
of Article 4.

Articles 9 and 12

5. Articles 9 and 12 are currently subject to reservations by Spain concerning the references to the

procedure of designating national authorities for transmission of data and supervising the use of
data. The Presidency has made compromise proposals in relation to both articles which would
remove the references to a procedure of designation while retaining the substance of these
provisions about national authorities and their role. The K4 Committee is invited to agree that

these compromise proposals be adopted in the text.

11

Article

6. This Article provides for procedures whereby data subjects can have access to data about them held on

the Eurodac system and can obtain correction or erasure of erroneous data, if necessary by taking
their case to a court in the Member State which originated that data. An alternative proposal by
Germany seeks to improve the data subject’s rights by enabling action to be taken in the courts of
the State where the data subject is resident, if this is different from the Member State which
originated the data. Under the Eurodac system, (unlike other systems, eg Customs Information
System and the Schengen Information System) the only Member State with the power to correct

data is the Member State which transmitted the data. Therefore, Germany’s proposals would




require Member States to submit to the jurisdiction of another Member State’s courts to allow
such cases to be heard. These proposals would also require Member States to accept automatic
recognition of judgments against them in other jurisdictions. The legal difficulties inherent in
these proposals are set out more fully in the Council Legal Service opinion (document 12492/97
JUR 387 ASIM 228).

7. The proposal by Germany has not proved acceptable to a number of other Member States. For this
reason, the Presidency has suggested amending Article 11 to enhance the rights of the data
subject. The Presidency therefore invites K4 to agree that the existing text be adopted with the

Presidency’s proposed amendments.

Article 14

8. A majority of Member States at present favour Community funding of the Eurodac system. At the
working group meeting on 17-18 February, the Commission representative explained that there
was no precedent for Community funding of a system which, as in Article 3 of the draft Eurodac
Convention, would be operated by one Member State (the “headquarters State”) on behalf of all.
The Commission foresaw legal and practical difficulties in such an arrangement. If Community
funding is involved there would be a legal requirement for the Commission, the Court of
Auditors and the European Parliament to supervise the expenditure. There would also be a risk
that, given its firm view that the Commission should manage Eurodac (see document 5531/98

ASIM 12 PE 7), the European Parliament might withhold the necessary funds.




9. In the light of the Commission’s remarks, the Presidency considers that there are only two viable

options:-

@ Management by a headquarters state: Member State funding; or

(b) Management by the Commission: Community funding.

10. The Presidency invites the K4 Committee to decide which option should be pursued.

Avrticle 15

11. Three delegations have a reservation on this Article which would give jurisdiction to the
European Court of Justice to rule on disputes between Member States about interpretation of the
Convention. The K4 Committee is invited to agree the existing text.

Avrticle 16

12. Three options are set out in the current text giving the Court of Justice jurisdiction to give
preliminary rulings (option 1); a Presidency compromise proposal giving Member States the
option of submitting to such jurisdiction (option 2); and an alternative proposal of the Council
Legal Service giving jurisdiction on preliminary rulings to the Court on a reference from the
courts of final appeal only. The Presidency recommends the adoption of option 2 which is based
on a model used in several previous Third Pillar agreements.

Article 17

13. All delegations except one can accept a two-thirds majority voting procedure for adopting

implementing rules. The Presidency therefore recommends this be adopted.




