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OPINION OF THE LEGAL SERVICE

Subject:  Draft Convention on the extension of the Brussels Convention to matrimonial matters and to
ancillary questions concerning the exercise of parental authority

I 1. The Brussels Convention of 1968 on Jurisdiction and the Enforcement of Judgments in Civil and
Commercial Matters seeks to simplify the formalities required for the recognition and
reciprocal enforcement of judgments in civil and commercial matters. The Convention lays
down, on the one hand, the rules of jurisdiction concerning the judge before whom a case is to
be brought and, on the other hand, a simplified and rapid procedure for enforcing in one
Member State judgments handed down in another. Matrimonial property matters, among

others, are excluded from the Brussels Convention (*).

() In his report on the Brussels Convention (OJ No C 59, 5.3.1979, p. 10) the rapporteur Mr P. JENARD
wrote:

"The ideal solution would certainly have been to apply the Convention to all civil and commercial
matters. However, the Committee did not feel able to adopt this approach, and limited the scope of the
Convention to matters relating to property rights for
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2. The aim of the draft convention is to extend the scope of the Brussels Convention to cover actions
for divorce, separation and annulment of marriage, and also — subject to a final decision —
judgments concerning the situation of children (right of custody, right of access, exercise of

parental authority).

3. At its meeting from 15 to 17 March 1995, the Working Party on the Extension of the Brussels
Convention, which is examining the draft convention, asked the Legal Service the following

questions:

— On what basis should the convention be prepared: Article 220 of the EC Treaty,
Article K.3(2)(c) of the TEU, or some other provision?

— Should the convention speak of "Member States™ or "Contracting Parties"” (as in the Brussels

Convention)?

— By what procedure should the Council act establishing the convention be adopted? Would

all the Member States have to sign the convention and to do so at the same time?

4. The present note seeks to answer these questions.

reasons similar to those which prevailed when the Hague Convention on the recognition and
enforcement of foreign judgments in civil and commercial matters was drafted, the main reason being
the difficulties resulting from the absence of any overall solution to the problem of conflict of laws.

The disparity between rules of conflict of laws is particularly apparent in respect of matters not relating
to property rights, since in general the intention of the parties, cannot regulate matters independently of
considerations of public policy."
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II.  Inwhat legal framework should the convention be prepared: Article 220 of the EC Treaty,

Article K.3(2) of the TEU, or some other provision?

A.TEC Article 220 and TEU Article K.3

5. As the question refers to Article 220 of the EC Treaty and Article K.3(2)(c) of the TEU, we first
have to consider whether these two provisions, taken separately, could provide an appropriate

legal framework for preparing the draft convention.

- Article 220 of the EC Treaty

6. Article 220 of the EC Treaty stipulates that "Member States shall, so far as is necessary, enter into

negotiations with each other with a view to securing for the benefit of their nationals:

— the simplification of formalities governing the reciprocal recognition and enforcement of

judgements of courts or tribunals and of arbitration awards."

Article 220 makes no distinction between judgments according to whether they concern
patrimonial or familial matters, and therefore covers the areas specified by the draft convention.
Accordingly, it could constitute a proper legal basis for preparing the draft, as in the case of

the Brussels Convention of 1968.
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- Article K.3(2)(c) of the TEU

7. Under Article K.3(2)(c), "the Council may", in the areas referred to in Article K.1, "draw up
conventions which it shall recommend to the Member States for adoption in accordance with

their respective constitutional requirements."

Under Article K.1, "for the purposes of achieving the objectives of the Union, in particular the
free movement of persons”, Member States are to regard "judicial cooperation in civil matters"

as a matter of common interest.

The draft convention now in preparation will help to achieve one of the objectives of the
Union, i.e. "to develop close cooperation on justice and home affairs" (Article B, fourth
indent). From this point of view, Article K.3(2)(c) could also be an appropriate legal

framework for preparing the draft convention.

B. Other provisions

- EC Treaty

8. In requiring Member States to enter into negotiations where necessary, Article 220 relies on the fact
that they continue to have powers in these areas. This does not of course affect the other

provisions of the EC Treaty insofar as they confer powers on the Community.
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In other words, Article 220 does not represent a sphere of competence confined to the Member
States, and so it does not prevent the application, in the matters which it covers, of other

provisions of the Treaty where the conditions set by such provisions are fulfilled.

In this particular case, no other provision of the TEU is applicable, as the Council
acknowledged at its meeting on 20 June 1994 when it gave explicit instructions for a draft

convention to be drawn up.

9. Until Member States conclude a convention on a particular subject under Article 220 of the

10.

EC Treaty, they are free to regulate that subject by means of conventions limited to a certain
number of Member States, provided the subject comes within the scope of this Article and not

within Community jurisdiction.

Title VI of the TEU

In the field covered by Title VI of the TEU, the only legal framework providing for the
drawing up of conventions is that of Article K.3(2)(c). But Article K.7 allows closer
cooperation between two or more Member States if this does not contravene or hamper the

cooperation provided for in Title VI.

C. Legal assessment

11. It follows from the above that, for the purpose of concluding a convention between the fifteen
Member States of the Union, either EC Article 220 or TEU Atrticle K.3(2)(c), taken separately,
could be considered for the legal framework.
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12.

13.

14.

Having noted a certain overlap between Article 220 of the EC Treaty and Article K.3(2)(c) of
the TEU, it should be recalled that Article M of the TEU states that nothing in the TEU (and
hence in Title V1) "shall affect the Treaties establishing the European Communities or the
subsequent Treaties and Acts modifying or supplementing them". Article 220 is an integral
part of the EC Treaty.

As pointed out in the opinion given by the Legal Service concerning the Convention on Mutual
Assistance between Customs Administrations (5437/95 JUR 42 ENFOCUSTOM 11), the
policies and forms of cooperation established by the TEU supplement the European
Communities (Article A, third paragraph), and such cooperation, which is one of the objectives
of the Union, has to be achieved in compliance with another objective: that of maintaining in
full, and building on, the "acquis communautaire™ (Article B, fourth and final indent); it is in
this context that Article K.1 of the TEU reaffirms that cooperation in the areas covered by

Title VI of the TEU is "without prejudice to the powers of the European Community"'.

Examination of these provisions shows that the principle followed in the TEU is that, in the
case of overlap, the provisions of the Treaty establishing the EC take "precedence” over those
of Title VI of the TEU.
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15. That this principle also obtains in an area not covered by "the powers of the EC", in the strict

sense of the term, is confirmed by Article K.3(2)(c) of the TEU itself, which stipulates that the
Council may draw up conventions which it shall recommend for adoption by the Member
States in accordance with their respective constitutional requirements "without prejudice to
Aurticle 220" of the TEC.

16.  Attention should be drawn here to the judgment of the Court of Justice of 10 February 1994 in

Case C-398/92 (%), where the Court stated that:

"1. By providing that the Member States shall, so far as is necessary, enter into negotiations
with each other with a view to ensuring for the benefit of their nationals the
simplification of formalities governing the reciprocal recognition and enforcement of
judgments of courts and tribunals, the purpose of the fourth indent of Article 220 of the
Treaty is to facilitate the working of the common market through the adoption of rules of
jurisdiction for disputes relating thereto and the elimination, as far as is possible, of
difficulties concerning the recognition and enforcement of judgments in the territory of
the Contracting States. It follows that the provisions of the Brussels Convention of
27 September 1968 on Jurisdiction and the Enforcement of Judgments in Civil and
Commercial Matters, concluded on the basis of that article and within the framework
defined by it, and also the national provisions to which the Convention refers, are linked
to the EEC Treaty."

()

1994 Reports, p. 467.
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17.

18.

19.

Moreover, contrary to Article K.3 of the TEU, Article 220 of the TEC contains an obligation
regarding the means, namely an obligation to negotiate (?). Admittedly, the phrase "so far as is
necessary" is a condition for the applicability of Article 220, but where the necessity exists,
Member States are obliged to apply Article 220. If, in the case under examination here, the

Member States consider that the Convention meets a need, the obligation comes into play.

From the foregoing it follows that the Legal Service is of the opinion that the convention in

question should be prepared in the framework of Article 220 of the TEC.

However, if, notwithstanding this opinion, the Council takes the view that Article K.3(2)(c) is a
more appropriate framework for the draft convention, then such a convention, once it has been
negotiated, signed and ratified, will be legally correct and applicable. It is worth noting here
the differences that arise as between the framework of Article 220 and that of Article K.3(2)(c):

—Article K.3 confers legislative powers on the institutions of the Union: in the case in point,
the Commission has a right of initiative and it is the Council that draws up any conventions

and recommends their adoption;

@) The Court of Justice confirmed this interpretation in its judgment of 6 October 1976 (1976 Reports,
pp. 1473 et seq).
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—it follows from the Court's judgment of 10 February 1994, mentioned earlier, that a
convention prepared in the framework of Article 220 must comply with the rules and
principles established by the EC Treaty, and the relevant case law, while no such obligation

arises from the application of Article K.3(2)(c).

1l. Should the Convention speak of "Member States" or "Contracting States" ( as in the Brussels

Convention)?

20. The conventions provided for in Article 220 can only be concluded by Member States of the

Community, and only States that become members of the Community can accede to them.

The term "Member States" could therefore be used in the draft convention. The same applies

to conventions based on Article K.3.

21. Bearing in mind, however, that the draft convention draws directly on the spirit and general
structure of the Brussels Convention, and thus embodies the "second generation" of that
Convention, the reference to Contracting States could also be used, as long as the preamble to
the convention made clear that the High Contracting Parties were actually the Member States

of the European Community.
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V. By what procedure should the Council act establishing the Convention be adopted? Would all the

Member States have to sign the Convention and to do so at the same time?

22. Atrticle 220 seeks to establish uniformity of law throughout the Community in the areas which

it covers, thus supplementing the Community legal order. In a Community based ion the free
movement of goods, services, capital and persons, freedom of establishment and arrangements
to prevent the distortion of competition in the common market, it is especially important that
the protection of rights and the opportunities afforded to individuals should be at the same level

in all Member States.

On the Legal Service's interpretation, conventions prepared under Article 220 of the EC Treaty
can only be concluded by all the Member States. To come into force, they therefore have to be

signed and ratified by all the Member States (%).

23. Conventions under Article 220 have always been signed by all the Member States on the same

day. But it is conceivable that, for practical reasons, provision could be made for all Member

States to sign within a certain period of time.

¢)

See Legal Service opinion of 19 March 1995, 5545/85 JUR 40 DRS 19.
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Even if an Article 220 convention has to be signed and ratified by all Member States, there is
nothing in international law or in Article 220 to prevent the contracting parties or some of them

from providing for the temporary application of a convention based on Article 220.

24.  As to the procedures to be followed when the Council draws up conventions prepared under
Article K.3, the Legal Service would refer to the procedure followed at the Council meeting
(Justice and Home Affairs) on 9 and 10 March 1995 with regard to the Convention on
simplified extradition procedure (OJ No C 78, 30.3.1995).

Conclusion

25. In conclusion, the Council Legal Service is of the opinion that:

—the convention in question should be concluded on the basis of Article 220 of the EC Treaty;

—the words "Member States" can — and even logically should — be used in the convention in

preference to "Contracting States"; however, as long as the preamble to the convention

stated that the High Contracting Parties were the Member States of the Community, the

convention could also use the term "Contracting States";
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—a convention concluded under Article 220 of the TEC has to be signed by all Member States;

and the procedure followed earlier for an Article K.3 convention (10 March 1995) is correct.
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