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THE COUNCIL
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JUSTPEN 19
REPORT

from :  Working Party on Criminal and Community Law
on : 17 an 18 March 1997

to ;. K.4. Committee

No. prev. doc.: 6463/97 JUSTPEN 16
No. Cion prop.: 4727/96 JUSTPEN 17

Subject: Draft second Protocol to the Convention on the protection of the European Communities'
financial interests

I ARTICLES6 TO 9 OF THE DRAFT PROTOCOL

The Working Party on Criminal and Community Law submitted in the report in 6463/97 JUSTPEN 16

certain questions to the K.4 Committee regarding Articles 2, 3, 4 and 5 of the above draft Protocol.

In line with the indications given in that report, the Working Party examined at its meeting on 17 and
18 March 1997 Articles 6, 6a, 6b, 6¢, 6d, 6e, 8, 8a, 8b and 9(4) of the draft.

The text of Articles 6 to 9 emerging from these proceedings together with comments made by

delegations is set out in the Annex.
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It should be noted that some delegations have laid down linguistic scrutiny reservations as some of the
text examined was not available in all languages or was available as room documents in only one

language.

The Working Party had a lengthy discussion on Articles 6(2) and 6¢ regarding the protection of data
which the Commission may receive from a Member State and transfer to other Member States in the
framework of the cooperation with the Commission provided for in Article 6(1). The Working Party
made considerable progress on the issue and the modified text of Articles 6(2) and 6c¢ set out in the
Annex was in general well received by delegations. However, further scrutiny of the text by the

Working Party with a view to reaching a final agreement on these provisions is necessary.

The Working Party will also need to carry out a further technical examination of the rules regarding
the competence of the Court of Justice in Article 8(2) and (3). It has in particular been agreed to
examine which Articles, in the light of the provisions of the Fraud Convention and its first Protocol,
should be covered by Article 8(3) on the competence of the Court regarding disputes between one or

more Member States and the Commission.

The Working Party agreed that it would be appropriate to submit the outstanding questions on the

other articles examined to the K.4 Committee at this stage.

The K.4 Committee is on that basis invited to:

- examine the outstanding questions set out in the following footnotes in the Annex regarding

Articles 6(1), 6b, 6e, 8(4) and 9(4) with a view to reaching agreement on these provisions:

- Article 6(1), footnote 4

- Article 6b, footnote 1

- Article 6e, footnote 1

- Article 8(4), footnote 3
- Article 9(4), footnote 1
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- ask the Working Party to further examine Articles 6(2), 6¢ and 8(2) and (3) with a view to

finding a final solution regarding these provisions.

OTHER COMMENTS

The French delegation recalled, that the definition of money laundering in Article 1 e) of 6463/97
JUSTPEN 16 in its opinion should be replaced by the earlier text set out in Article 1 €) of 5316/97
JUSTPEN 3. It has earlier been agreed in the Working Party, that only money laundering covered by
Article 5 of the draft should be covered in the other Articles where reference is made to money

laundering, and that the definition in Article 1e) therefore will have to be reexamined.

The Portuguese delegation recalled regarding Article 2, that it had accepted the present wording of that
Article (see 6463/97 JUSTPEN 16) with the understanding, that it would be explained in the
explanatory report to the Protocol, that external persons auditing accounts of the legal person in

question, for example persons from audit companies, are not covered by Article 2(1).

Article 6d and certain Articles linked to it (in particular Articles 6b, 8b(1) and 9(4)) may have to be
reexamined depending on the developments regarding the issue of data protection in the ongoing

Intergovernmental Conference.
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1.

ANNEX

Article 6 Q)

Cooperation with the Commission

The Member States and the Commission(*) shall cooperate with each other in the fight against fraud,

active and passive corruption and money laundering.

To that end, the Commission shall lend such technical and operational assistance as the competent national

authorities may need to facilitate cooperation of their investigations.

¢)

The Legal Service of the Council has in its opinion set out in 8031/96 JUR 179 JUSTPEN 84
concluded that it is possible to bind the Commission by means of a Convention established on the basis of
Article K.3 of the Treaty. The Legal Service has suggested that there should be an active acceptance by
the Commission of the tasks the Protocol would entrust to it. The Commission representative agreed in
principle with the said opinion but observed that the Commission needed to examine further which form
the active acceptance would take.

The joint room document of the Presidency and the Commission on "shared responsibilities"” which was
circulated at the meeting on 14 January 1997 was intended as a contribution at a later stage to the draft
explanatory report to the Protocol. The delegations were generally happy with the paper but needed to
study it further. Some delegations thought that it was inappropriate to include references to first pillar
instruments in the paper as it concerns third pillar matters. It was agreed to further examine the paper at a
later stage.

It was agreed that the relations between Article 6 of the Protocol and Article 6 of the Convention should
be explained in the explanatory report to the Protocol.

Scrutiny reservation by the United Kingdom delegation which expressed a preference for the
introductory words in a former version of the text, which reads as follows:

"The Commission and the Member States......".
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2. The competent authorities in the Member States may exchange information with the Commission so as
to make it easier to establish the facts and to ensure effective action against fraud, active and passive
corruption and money laundering. The Commission and the competent national authorities shall take

account, (...) in each specific case, of the requirements of investigation secrecy and data protection. To that

end, a Member State, when supplying information to the Commission, may impose conditions covering the

use of information, whether by the Commission or by another Member State to which that information may

be passed.(®)(®)(")

Article 6a

Data protection responsibility for the Commission

The Commission shall ensure that, in the context of the exchange of information under Article 6(2), it shall
observe, as regards the processing of personal data, a level of protection equivalent to the level of protection
set out in Directive 95/46/CE of the European Parliament and the Council on the protection of physical

persons with respect to the processing of personal data and the free movement of such data.

©) This paragraph and Article 6¢ have been changed on the basis of a proposal made by the Austrian
German, Irish and United Kingdom delegations. The new text was, subject to scrutiny reservations by
some delegations, well received by the majority of delegations. It was, however, clear that a more detailed
examination of the text by the Working Party was necessary.

©) The Commission representative suggested that the second sentence of the paragraph should read as
follows:

"A Member State, when supplying information to the Commission, may specify such
conditions as required to ensure data protection in the use of information by another Member State to
which that information may be passed by the Commission".

() The explanatory report to the Protocol will, following a request from the_Austrian delegation, contain
an explanation regarding procedure and public interest issues in relation to this text.
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Article 6b

Publication of data protection rules
The Commission shall publish in the Official Journal of the European Communities the rules it has adopted
in pursuance of its obligations under Article 6a.(%)
Article 6¢

Sharing data with other Member States and third countries

1.  Subject to any conditions imposed under Article 6(2), the Commission may transfer personal data

obtained from a Member State in the exercise of its functions under Article 6 to any other Member State. The
Commission shall inform the Member State which supplied the information of its intention to make such a

transfer.(°)(*°)

2. The Commission may, under the same conditions, transfer personal data obtained from a Member State
in the exercise of its functions under Article 6 to any third State provided that the Member State which

supplied the information has agreed to such transfer.

Avrticle 6d(*")

Supervisory authority

Any authority designated or created for the purpose of exercising the function of independent data protection

supervision over personal data held by the Commission pursuant to its functions under the Treaty

establishing the European Community, shall be competent to exercise the same function with respect to

personal data held by the Commission by virtue of this Protocol.(*)

@) Some delegations thought that the Member States should be consulted before the adoption of the rules
in question.

O See footnote 1 on page 5.

*9 The Commission representative called for replacing the words "imposed under" by "specified in
conformity with".

()  See point Il on page 3.

*? Scrutiny reservation by the Austrian delegation.
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Article 6e(*®)

Tax and customs duty offences

A Member State may not refuse to provide mutual assistance in respect of fraud, active and passive
corruption and money laundering for the sole reason that it concerns or is considered as a tax or customs
duty offence.

Article 7(*)

Relation with the Convention

1. The provisions of Articles 3, 5 and 6 of the Convention shall also apply to the conduct referred to in
Article 5 of this Protocol.

2. The following provisions of the Convention shall also apply to this Protocol:

- Article 4, it being understood that, in the absence of any indication to the contrary when the
notification referred to in Article 9(2) of this Protocol is being given, any declaration within the
meaning of Article 4(2) of the Convention, is valid also for this Protocol;

— Article 7, subject to the Member States also applying the "ne bis in idem™ principle to sanctions
against legal persons as defined in Article 1(d), it is further understood that, in the absence of any
indication to the contrary when the notification referred to in Article 9(2) of this Protocol is being
given, any declaration within the meaning of Article 7(2) of the Convention is valid also for this
Protocol;

— Article 9;

— Article 10.

*) Reservation by the Swedish delegation and scrutiny reservations by the Danish, Finnish and United
Kingdom delegations.

@) The text of Article 7 had earlier been modified in the light of comments made at an earlier meeting.
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Article 8

Court of Justice

1. Any dispute between Member States on the interpretation or application of this Protocol must in an initial
stage be examined by the Council in accordance with the procedure set out in Title VI of the Treaty on

European Union with a view to reaching a solution.

If no solution is found within six months, the matter may be referred to the Court of Justice of the European

Communities by a party to the dispute.

2.(*) If a Member State (or the Council) considers that the Commission has not adequately complied with its
obligations under Article 6a, it may, on the basis of a reasoned opinion, bring the matter before the Court of
Justice of the European Communities. Article 175(2) of the Treaty establishing the European Community

shall apply.

3. Any dispute between one or more Member States and the Commission concerning the application of

Articles 6, 6¢ and 7(2), fourth indent(*®) of this Protocol which it has proved impossible to settle through

negotiations may be submitted to the Court of Justice.

4.(*"y The Protocol on the interpretation, by way of preliminary rulings, by the Court of Justice of the
European Union of the Convention on the protection of the European Communities' financial interests,
drawn up in Brussels by the Council Act of 29 November 1996, shall apply to the present Protocol, it being
understood that a declaration made by a Member State pursuant to Article 2 of that Protocol is also valid
regarding the present Protocol unless the Member State concerned makes a declaration to the contrary when

giving the notification provided for in Article 9(2) of the present Protocol.

™) The Commission representative was in favour of the deletion of paragraph 2.

*°) The Commission representative has asked for the inclusion of a reference to Articles 2 to 5 and Article
6a. It has been agreed to reexamine paragraph 3 taking into consideration a non-paper prepared by the
Legal Service.

(*)  Scrutiny reservation by the Irish delegation.
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Article 8a

Non-contractual liability

In the activities covered by this Protocol, the non-contractual liability of the Community is governed

by Article 215(2) of the Treaty establishing the European Community.

Article 8b

Judicial control

1. The Court of Justice of the European Communities shall have jurisdiction in actions brought by any
natural or legal person against a decision of the Commission addressed to that person or which is to his or
her direct and individual concern, on grounds of infringement of Article 6a or any rule adopted by the

Commission pursuant thereto, or misuse of powers.

2. ()

3. Articles 168a(1) and (2), 173(5), 174(1), 176(1) and (2), 178, 185 and 186 of the Treaty establishing

the European Community, as well as the Statute of the Court of Justice (EC), shall apply, mutatis mutandis.

Article 9

Entry into force

1. This Protocol shall be subject to adoption by the Member States in accordance with their respective

constitutional requirements.

2. Member States shall notify the Secretary-General of the Council of the European Union of the

completion of the procedures required under their respective constitutional rules for adopting this Protocol.
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3. This Protocol shall enter into force ninety days after the notification provided for in paragraph 2, by the
last Member State of the European Union to fulfil that formality. If, however, the Convention has not
entered into force on that date, the Protocol shall enter into force on the date on which the Convention enters
into force.

4.  However, the application of Article 6(2) shall be suspended if, and for so long as, the Commission has

not complied with its obligations pursuant to Article 6b or the supervisory authority referred to in Article 6d

is not operational.(*®)

&) The Commission representative has laid down a reservation on paragraph 4.
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