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JUSTPEN 119 

The present document sets out some alternatives concerning the competence of the Court of 

Justice in relation to article 12 of the draft Convention on the fight against corruption 

involving officials of the European Communities or officials of Member States of the European 

Union (ct doc 7751/96 JUSTPEN 75). This item will be discussed by the K.4. Committee at 

its meeting on 7 October 1996 with a view to resolving the matter. The Presidency will 

propose the following scheme for discussion. 

1 . Do Member States wish to have a competence for the ECJ in relation to matters dealt 

with in the convention? 

2. If the answer to question 1 is "yes" (and most Member States have indicated so, cf doc 

9653/96 JUSTPEN 113 + COR 1), should the competence of the ECJ be limited to 

dispute settlement or should so-called preliminary rulings be included as well? 
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Dispute settlement 

3. If Member States accept dispute settlement by the ECJ, should such proceedings be 

able to be commenced by one State only (alternative 1 of doc 7391/96 JUSTPEN 69; 

accepted by most States) or jointly by the States involved (alternative 2 of JUSTPEN 69; 

accepted by the French Delegation). 

4. Should the Commission have a right to bring proceedings to the ECJ (paragraph 3 of 

article 12 in JUSTPEN 75) or should it only have the right to make submissions in 

ongoing proceedings between member States (paragraph 3 of the second alternative of 

JUSTPEN 69)? 

Preliminary rulings 

A number of various parameters have been examined in the meetings. The Presidency 

outlines some of these alternatives hereinafter. It presents some of these alternatives in 

writing in the Annex. 

5. A first choice is whether at all the Convention shall have any provisions or not on 

preliminary rulings or if it shall remain silent on the issue. 

6. If so, a choice must be made if preliminary rulings will be able for the entire convention 

or if it should be limited to certain provisions (which need to be defined). 

7. If preliminary rulings are accepted (at least for some provisions), an opting-out procedure 

could be envisaged, whereby a State may declare that it does not accept preliminary 

rulings for certain provisions. 

8. Alternatively, an opting-in provision could be envisaged whereby States may declare 

that they are ready to accept preliminary rulings (at least for certain provisions). 

9. Finally, sorne or all of the previous alternatives could be limited to preliminary rulings at 

the request of Supreme Courts. 
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ANNEX 

A first alternative is found in the Presidency compromise proposal in JUSTPEN 75. 

Some other alternatives could be: 

version A 

4. Any court or tribunal of a Member State may request the Court of Justice of the 

European Communities to give a preliminary ruling on any issue raised in a proceeding 

pending before that court or tribunal in respect of the interpretation of article 1, second 

indent, article 4 paragraphs 1 and 4 or article 7 paragraph 1 (d) of this Convention, 

where it is of the opinion that a decision on this subject is necessary for it to render its 

judgment. 

version B 

4. Unchanged 

§" By a declaration made at the time of signing this Convention or at any time thereafter, 

any Member State shall be able to declare that it accepts the jurisdiction of the Court of 

Justice under paragraph 4 only in respect of article 1, second indent, article 4 

paragraphs 1 and 4 or article 7 paragraph 1 (d) of this Convention. 

(NB This version requires the addition of a reference to article 12 paragraph 5 in article 15 -

reservations) 

version C 

4. Unchanged 
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.2... The jurisdiction of the Court of Justice under paragraph 4 shall be subject to a 

declaration made by the Member State concerned at the time of signing of this 

Convention or at any time thereafter. that it accepts the jurisdiction of the Court of 

Justice. 

12.,. A Member State making a declaration under paragraph 5 may limit the faculty to request 

preliminary rulings of the Court of Justice to any court or tribunal of that State against 

whose decisions there is no judicial remedy under national law.) 

Version D 

4. Unchanged 

5. As in version C 

6. In its declaration made pursuant to paragraph 5 any Member State shall be able to 

specify that it accepts the jurisdiction of the Court of Justice only in respect of article 1. 

second indent. article 4 paragraphs 1 and 4 or article 7 paragraph 1 (d) of this 

Convention. 

fL. As para 6 in version C] 

Version E 

4. As para 4 in version A 

5. As para 5 [and para 6J in version C 

[and 6.] 
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