EUROPEAN UNION Brussels, 10 November 1997 (11.11)

THE COUNCIL (OR. f)

10191/2/97
REV 2 ADD 1
LIMITE
ASIM 160

NOTE

from :  Presidency

o KA4-Committee

No. prev. doc.: 8665/6/96 REV 6 ASIM 99

Subject: Draft Convention on the establishment of "Eurodac™ for the comparison of asylum-seekers'

fingerprints

1. After noting that it was technically feasible to introduce a European system for comparing
asylum-seekers' fingerprints, and before taking a final decision on whether to set up such a system, the
Justice and Home Affairs Council on
23 November 1995 issued instructions for:

— adraft text to be prepared for a Convention or Protocol covering the legal questions arising in
respect of Eurodac, and for

— further consideration to be given to the financial and technical aspects still to be solved

— technical specifications to be drawn up which would be used, if necessary, for an invitation to
tender.

(See 11476/95 ASIM 308).

2. Since then, the Italian, Irish and Netherlands Presidencies, as well as the current Presidency, have
actively continued to work, through the Eurodac Working Party, on drafting a Convention and have
succeeded in finding legal solutions to most of the problems raised by the introduction of the system.
However, various delegations continue to hold reservations on a number of articles in the draft
Convention, reservations which the Chairman of the Working Party believes could not be withdrawn at
its level. These reservations are contained in footnotes to 10191/2/97
ASIM 160 REV 2 and to the present document, which supplements it.

3. Furthermore, in accordance with the Council's mandate, the firm Bossard Consultants was asked to
continue to examine the technical and financial requirements of the Eurodac system by studying in
particular:

— the sizing of the central system,

— the organization and cost of the central system,

— the needs of the central system's users

(see 11729/97 ASIM 204).
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4.  Atits meetings on 23-24 October and 6-7 November 1997, the Eurodac Working Party endorsed the
aforementioned documents and decided to submit them to the K.4 Committee with the aim of:

(i)  examining the remaining reservations on the draft "Eurodac Convention",

(i)  noting and adopting the conclusions of the follow-up study carried out by the firm Bossard
Consultants,

(iii)submitting the draft Convention and the conclusions of Bossard's follow-up study to COREPER
and the Justice and Home Affairs Council on 4 and 5 December 1997 with a recommendation to
decide in favour of setting up the "Eurodac"” system and therefore to:

— record political agreement, pending the Opinion of the European Parliament requested by
the Council Presidency on 6 October 1997, on the draft Convention establishing the
"Eurodac" system,

— confirm the Eurodac Working Party's mandate to draw up the technical specifications, on
the basis of the follow-up study by the firm Bossard Consultants, with a view to issuing a
call for tenders.

10191/2/97 ADD 1 neq/HM/bf EN
DGHI 2



Article 1
Purpose of "Eurodac™
Without prejudice to the use of data intended for Eurodac by the Member State of origin in databases

set up under the latter's national law, fingerprints and other personal data may be processed in Eurodac
only for the purposes set out in Article 15(1) of the Dublin Convention. (%)

Article 4

Procedure
The Member States shall promptly (...) take the fingerprints of every applicant for asylum of at least
14 (%) years of age and shall promptly transmit the data referred to in Article 5(1), points 1 to 6, to the
Central Unit. (°)

The taking of fingerprints shall be carried out in accordance with the law of the Member State
concerned. (%)

Article 6

Data storage

Each set of data, as referred to in Article 5(1), shall be stored in the central database for ten years from the
date on which the fingerprints were last taken. Upon expiry of this period, the Central Unit shall
automatically erase the data from the central database. (°)

TR
~— N —

()
O

Scrutiny reservation by the Spanish delegation.

Reservation by the Netherlands delegation relating to the age of 14.

When this Convention is drawn up by the Council, the German delegation will make a statement declaring
that Germany will only take the fingerprints of asylum-seekers holding a permanent residence permit in
Germany with their consent.

The statement will be published in the OJ together with the Convention.

Scrutiny reservations by the Belgian, Danish, Spanish and Swedish delegations.

Scrutiny reservation by the Spanish delegation.
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Article 6a

Advance data erasure

Notwithstanding the provisions of Article 6, data relating to a person who has acquired citizenship of a
Member State shall be erased from the central database. In conformity with Article 9(3), such erasure shall
be carried out by the Member State of origin either directly or, at the request of the latter, by the Central
Unit, as soon as that Member State becomes aware that the person has acquired citizenship of a Member

State.
Article 6b (°)(")(®)
Blocking of data
1. Notwithstanding the provisions of Article 6, data relating to a person who in accordance with the

Geneva Convention of 28 July 1951, as amended by the New York Protocol of 31 January 1967, has
been recognized and admitted as a refugee in a Member State shall be blocked in the central database.
(...) This blocking shall be carried out by the Central Unit on the instructions of the Member State of

origin (....).

(°) Scrutiny reservations by the Danish, Netherlands, Spanish and Swedish delegations.
(') The German and United Kingdom delegations suggested the following text:

"1. (no change) 2.When this Convention is drawn up by the Council, Member States may make a statement

in the minutes that data relating to persons to whom permanent residence permits have been issued after an

appropriate period shall be blocked or erased from the central database.

3. Periodically, and for the first time five years after Eurodac begins its activities, the Council shall
decide, on the basis of reliable statistics on data relating to persons mentioned in paragraphs 1 and 2,
whether the procedures laid down in those paragraphs should be reviewed.

4. (paragraph 3)."

The German delegation will issue the text of the statement it wishes to make on this matter.

In favour: B.

Scrutiny reservations by seven delegations (E/EL/F/I/IRL/L/P).

Reservations by five delegations (A/DK/FIN/NL/S).

(®) Reservation by the French delegation, which suggested deleting Article 6b and adding the following
second paragraph to Article 6a :

"2. Five years after introduction of the central database, the Council, on the basis of reliable statistics on
persons who have lodged an application for asylum in a Member State after having been recognized
and admitted as refugees in another Member State, shall decide, by means of an implementation
procedure adopted under the terms of Article 17, whether the fingerprints of persons with recognized
refugee status should continue to be stored in the central database or should be erased therefrom.".
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Periodically and for the first time five years after Eurodac begins its activities, the Council shall

decide, on the basis of reliable statistics on persons who have lodged an application for asylum in a
Member State after having been recognized and admitted as refugees in another Member State,
whether the blocking referred to in paragraph 1 should be revoked.

The Council shall adopt implementing rules concerning compilation of the statistics referred to in

paragraph 2. (°)

(®) Draft statement for the Council minutes:
"When adopting the implementing rules concerning the compilation of the statistics referred to in Article
6b(3) of the Convention establishing Eurodac for the comparison of fingerprints of applicants for asylum,
the Council will take due account of the following:

1. Assoon as a person has been recognized and admitted as a refugee in a Member State, that State will

inform the Central Unit of Eurodac which will:
(i) erase from the central database the data relating to that person with the exception of the
fingerprints and the country code of the Member State of origin;
(ii)  give the data being retained pursuant to paragraph (i) an appropriate identification mark;
iii separate them, by appropriate technical means, from the data relating to applicants for asylum
which have been registered in the central database.

2. The data relating to refugees retained in the central database pursuant to paragraph 1(i) and marked
and separated in this way will continue to be subjected to comparisons requested by the Member
States. However, the results of those comparisons will not be forwarded to the Member State of
origin; appropriate technical means must guarantee that the results of their comparison are not
forwarded even in circumstances where technical conditions allow the results of the comparison to be
transmitted directly to the Member State of origin pursuant to Article 4(5) of the Convention.

3. The Central Unit, under the responsibility of the headquarters State and under the control of the joint
supervisory authority referred to in Article 13 of the Eurodac Convention, will take all useful and
necessary technical measures to prevent any access to data relating to refugees.

4. 1f a comparison of data relating to refugees results in a hit, the Central Unit will attach the hit
information to the data.

5. After a period of five years, the Central Unit will, in accordance with Article 6b(2), establish for the
first time statistics on:

(i) the number of persons who, having been recognized and admitted as refugees in a Member
State, have lodged a further application for asylum in another Member State;
(i)  the number of persons who have been recognized and admitted as refugees in more than one
Member State;
iii the Member States in which the refugees have lodged a further application for asylum, with:
— per Member State, the number of applicants for asylum who, having the status of refugee
in that State, have applied for asylum in another Member State and the number of such
persons for each of the latter Member States;
— per Member State, the number of applicants for asylum who already have the status of
refugee in another Member State, and the number of such
persons for each of the latter Member States.

6. Having taken note of these statistics, the Council will decide unanimously:

(i) whether the data relating to persons who have been recognized and admitted as refugees in a
Member State should be definitively erased from the central database; or

(i)  whether the data on such persons should be retained, for a further period to be defined, for the
purposes of compiling fresh statistics; or

(iii)  whether, in accordance with Article 18a of the Eurodac Convention, Article 6b(1) of that
Convention should be amended with a view to keeping in the Eurodac central database data
relating to persons who have been recognized and admitted as refugees in a Member State for
the purpose of comparison of such data with the data relating to applicants for asylum."
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Article 9 (*9)
Access to and correction/erasure of data recorded in Eurodac
(no change)
Article 10 (*)
Damages
3. Inthe event of an external disaster causing damage to the central database, the headquarters State shall
be liable, insofar as it has not taken adequate measures to protect the central database and maintain its
integrity. In all other cases, Article 14(1) of this Convention shall apply.

Article 11 (**)

Rights of the data subject

3. Ifthe person contests the accuracy of the data or the lawfulness of recording them in

(*°) Reservation by the Spanish delegation.

(*Y) The reservations by the German and United Kingdom delegations and the text suggested by the German
delegation, as contained in the footnote to page 15 of ASIM 160 REV 2, are upheld.

(*¥) Scrutiny reservation by the Austrian delegation. See this delegation's suggested text in 10191/2/97 ASIM
160 REV 2 ADD 2.
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the central database, he/she may ask for data which are factually inaccurate to be corrected or for data
recorded unlawfully to be erased. The correction and erasure procedures shall be carried out in
accordance with the laws, regulations and procedures of the Member State which transmitted the data.

4.  If the rights of correction and erasure are exercised in a Member State other than that (those) which
transmitted the data, the authorities of that Member State shall contact the authorities of the Member
State(s) in question so that the latter may check the accuracy of the data and the lawfulness of their
transmission and recording in the central database.
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9. (*¥ In each Member State any person may, in accordance with the laws, regulations and procedures of that
State, bring an action or, if appropriate, a complaint before the competent authorities or courts of that
State if he/she is refused the right of access provided for in paragraph 2.

™) Fourteen delegations were inclined to favour this solution but entered scrutiny reservations. Of these
delegations, the Netherlands delegation reserved the right, if appropriate, to make a statement for the
Council minutes to the effect that this provision could not be interpreted as meaning that a residence or
free movement permit had to be given to the person concerned.

Reservations from the German delegation and the Commission representative since this text was less
favourable to the person concerned than other European agreements which allowed him/her to bring an
action for the correction or erasure of data in each Member State which was party to the agreement and
not merely in the Member State which had entered the data. These two delegations wanted the Council
Legal Service to give its opinion in writing.

The German delegation suggested the following working for Articlel1, which the Commission
representative supported :

"1. The rights of persons with regard to the personal data referred to in Article 5 and stored in the
Central Unit shall be put into effect in accordance with the laws, regulations and administrative
provisions of the Member State in which such rights are invoked.

2. In each Member State a person shall have the right, according to the laws, regulations and
procedures of the Member State concerned, to know what data relating to him are stored in the
Central Unit.

3. In each Member State a person shall have the right, according to the laws, regulations and

procedures of the Member State concerned, to have data relating to himself corrected or erased, if
such data are factually inaccurate or storage is not necessary for the purposes of this Convention.
Corrections and erasures shall be effected by the transmitting Member State.

4, Any request under paragraphs 2 and 3 shall contain all the necessary particulars to identify the
data subject, including fingerprints. Such data shall be used exclusively to exercise the rights
referred to in paragraphs 2 and 3 and shall be destroyed immediately afterwards.

5. In the territory of each Member State, any person may, in accordance with the laws, regulations
and procedures of the Member State in question, bring an action or, if appropriate, a complaint
before the courts or the authority competent under those laws, regulations and procedures, in
connection with data relating to him stored in Eurodac, in order to exercise his rights under
paragraphs 2 and 3. The Member States concerned undertake mutually to recognize and enforce
the final decisions taken by a court or other competent authority.".
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Any person may, in accordance with the laws, requlations and procedures of the State or origin, bring
an action or, if appropriate, a complaint before the competent authorities or courts of that State
concerning the data relating to him/her recorded in the central database, in order to exercise his/her
rights under paragraph 3.

[In such a case, the person concerned where he/she is not in the Member State of origin, may apply for
assistance [before the competent authorities or the courts of the Member State of origin,] directly to
the joint supervisory authority set up by Article 13.] (*¥)

Article 12 (*°)
National supervisory authority

(no change)

Article 13
Joint supervisory authority

Withdrawal of the Spanish delegation's scrutiny reservation

(no change)

Article 14 (*%)
Costs

(no change)

@) Scrutiny reservations by several delegations. The Luxembourg delegation would prefer its deletion.

The French and Belgian delegations suggested taking as a basis the solution adopted in Article 14 of the

Strasbourg Convention: assistance to persons concerned who had their residence abroad through the

authorities designated by the Member States.

™ Reservation by the Spanish delegation.

*) The reservations referred to in footnotes 1 and 2 on page 20 of ASIM 160 REV 2 are upheld. A
scrutiny reservation from the Danish delegation should be added to those already given in footnote 2.

15
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Article 15
Settlement of disputes
The Court of Justice shall have jurisdiction to rule on any dispute between Member States regarding the

interpretation or the application of this Convention whenever such dispute cannot be settled by the Council
within six months of its being referred to the Council by one of its members. (*')

Article 16 (‘%)
Preliminary rulings

(no change)

(*)  Scrutiny reservations by six delegations (E/F/IRL/FIN/S/UK).

Alternative text suggested by the Irish delegation and to be considered (Article 40 of the Europol
Convention):

"1. Disputes between Member States on the interpretation or application of this Convention shall

in an initial stage be discussed by the Council in accordance with the procedure set out in Title VI
of the Treaty on European Union with the aim of finding a settlement.

2. When such disputes are not so settled within six months, the Member States who are parties to
the dispute shall decide, by agreement among themselves, the modalities according to which they
shall be settled.”

(*®)  Scrutiny reservations by five delegations (DK/E/F/IRL/UK).

Seven delegations(D/EL/L/NL/A/FIN/S) inclined to favour the text.

Text proposed by the Council Legal Service:

"Article 177 of the Treaty establishing the European Community shall apply to this Convention under
the following circumstances and conditions: where a question on the interpretation of the provisions of
this Convention is raised in a case pending before a court or a tribunal of a Member State against whose
decisions there is no judicial remedy under national law, that court or tribunal shall, if it considers that a
decision on the question is necessary to enable it to give judgment, request the Court of Justice of the
European Communities to give a ruling thereon."

Proposal supported by four delegations (F/L/NL/P).
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Article 18a

Amendment of the Convention

In accordance with the procedure laid down in Title VI of the Treaty on European Union, the Council
shall unanimously decide on any amendments to this Convention which it shall recommend to the
Member States for adoption in accordance with their respective constitutional requirements.

However, the Council, acting unanimously in accordance with the procedure laid down in Title VI of
the Treaty on European Union, may decide, after examining the statistics provided for in Article 6b(2),
to amend Article 6b(1) so as to retain data relating to persons who have been recognized and admitted
as refugees in a Member State in the Eurodac central database for the purposes of comparison with the
data relating to applicants for asylum. (*°)

Article 19
Entry into force

Avrticle 4(7), Article 6b(3), Article 10(2) and the second paragraph of Article 17 of this Convention
shall enter into force on the day following the notification referred to in paragraph 2 by the State
which, being a member of the European Union on the date of adoption by the council of the Act
drawing up this Convention, is the last to complete that formality. The other provisions of this
Convention shall enter into force on the first day of the third month after that notification.

Without prejudice to paragraph 3, Eurodac shall not begin its activities pursuant to this Convention
until the implementing rules referred to in Article 4(7) and 6b(3) have been adopted.

)

Text to be adapted to take account of the proposal from the German and United Kingdom delegations
for Article 6b regarding persons to whom a permanent residence permit has been granted (see footnote 2
on page 4).
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