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Subject: Draft Convention on the fight against Corruption involving officials of the European
Communities or officials of Member States of the European Union

| INTRODUCTION

The K.4. Committee discussed the above draft Convention at its meeting on 21 and 22 October
19986.

Delegations will find:

- in Annex |, the text of the draft Convention as it emerged from proceedings;

- in Annex i, drafts of certain statements and a list of items to be dealt with in the

explanatory report to be drawn up on the Convention;
- in section il below, an outline of the questions still outstanding.
The [talian Presidency forwarded the text of the draft Convention to the European Parliament by

letter dated 22 April 1996. The European Parliament has not yet given its point of view on the

text.
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QUESTIONS STILL OUTSTANDING

The only outstanding questions are the following:

a)  Article 12 {Jurisdiction of the Court of Justice).
On this point:

while underlining its strong support for the draft Convention in general, the United
Kingdom delegation has maintained its reservation and commented that in its view
it would not be appropriate to provide for the Court to have jurisdiction in relation
to the Convention;
the French delegation maintained its reservation on Article 12 as it stands but could
accept the modified text of Article 12 set out in footnote 1 on page 15.
the Irish delegation could accept paragraphs 1, 2 and 3 but maintained a
reservation on paragraph 4 (preliminary rulings).
the Danish, Finnish and Swedish delegations have maintained their scrutiny
reservations on the Article,
the other delegations were in favour of the text in principle.
However, the German delegation maintained its reservation on paragraph 3 and
asked that the Commission be gi\}en a role as regards all the provisions of the
Convention.
The Jtalian delegation observed that it was in favour of Article 12 as it stands but
that it would be prepared to consider other solutions such as a subsequent protocol
to the Convention along the lines followed for certain other instruments.
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bl General reservation

The German delegation has maintained a general parliamentary scrutiny reservation

on the draft Convention,

I CONCLUSION

The K.4. Committee invites the Permanent Representatives Committee/Council JHA to examine

the above outstanding questions.
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ANNEX 1

COUNCIL ACT

of

drawing up the Convention on the fight against corruption involving
officials of the European Communities

or officials of Member States of the European Union

THE COUNCIL OF THE EUROPEAN UNION,

Having regard to the Treaty on European Union, and in particular Article K.3(2){c) thereof,

Whereas the Member States regard the improvement of judicial cooperation as a matter of

common interest coming under the cooperation provided for in Title VI of the Treaty;

Whereas, to that end, it is necessary to draw up a Convention on the fight against corruption
involving officials of the European Communities or officials of Member States of the European
Union in the light of the provisions of the Protocol to the Convention on the Protection of the

European Communities’ Financial Interests;
HAVING DECIDED that the Convention, the text of which is given in the Annex and which is
signed this day by the Representatives of the Governments of the Member States of the

European Union, is hereby drawn up;

RECOMMENDS that it be adopted by the Member States in accordance with their respective

constitutional requirements.

Pone at .
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THE HIGH CONTRACTING PARTIES to this Convention, Member States of the European Union,
REFERRING to the act of the Council of the European Union of ...,

WHEREAS the Member States consider the improvement of judicial cooperation in the fight
against corruption to be a matter of commeoen interest coming under the cooperation provided for
in Title VI of the Treaty;

WHEREAS by its Act of 27 September 19388 the Council drew up a Protocol directed in
particular at acts of corruption involving national or Community officials and damaging or likely

to damage the European Communities’ financial interests;

WHEREAS, for the purpose of improving judicial cooperation in criminal matters between
Member States, it is necessary to go further than the said Protocol and to draw up a Convention
directed at acts of corruption involving officials of the European Communities and of the

Member States in general,

DESIROUS of ensuring consistent and effective application of this Convention throughout the

Union,

HAVE AGREED ON THE FOLLOWING PROVISIONS:
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Article 1

Definitions

For the purposes of this Convention:

- "official" shall mean any Community or national official, including any national official of

another Member State;

- "Community officiai” shali mean:

=  any person who is an official or other contracted employee within the meaning of the
Staff Regulations of officials of the European Communities or the conditions of

employment of other servants of the European Communities;

=  any person seconded to the European Communities by the Member States or by any
public or private body, who carries out functions equivalent to those performed by

European Community officials or other servants;

Members of bodies set up in accordance with the Treaties establishing the European
Communities and the staff of such bodies shall be treated as Community officials,
inasmuch as the Staff Regulations of the European Communities or the Conditions of

employment of other servants of the European Communities do not apply to them.

- "national official” shall be understood by reference to the definition of "official” or "public
officer” in the naticonal law of the Member State in which the person in question performs

that function for the purposes of application of its criminal faw.

Nevertheless, in the case of proceedings against a Member State’s official initiated by another
Member State, the latter shall not be bound to apply the definition of "national official” except

insofar as that definition is compatible with its national law.
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Article 2

Passive corruption

1.  For the purposes of this Convention, the deliberate action of an official, who requests or
receives, directly or through a third party, advantages of any kind whatsoever, for himself
or for a third party, or accepts a promise of such an advantage, to act or refrain from
acting in accordance with his duty or in the exercise of his functions in breach of his

official duties shall constitute passive corruption.

2. Each Member State shall take the necessary measures to ensure that conduct of the type

referred to in paragraph 1 is made a criminal offence.

Article 3

Active corruption

1.  For the purposes of this Convention, the deliberate action of whosoever promises or gives,
directly or through a third party, an advantage of any kind whatsoever to an official for
himself or for a third party for him to act or refrain from acting in accordance with his duty
or in the exercise of his functions in breach of his official duties shall constitute active

corruption.

2. Each Member State shall take the necessary measures to ensure that conduct of the type

referred to in paragraph 1 is made a criminal offence.
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Article 4

Assimilation

1. Each Member State shall take the necessary measures to ensure that in its criminal taw the
provisions dealing with the offences referred to in Articles 2 and 3 committed by or
against its Government Ministers, elected members of its parliamentary chambers, the
members of its highest Courts or the members of its Court of Auditors in the exercise of
their functions apply similarly in cases where such offences are committed by or against
Members of the Commission of the European Communities, the European Parliament, the
Court of Justice and the Court of Auditors of the European Communities respectively in

the exercise of their duties.

2. Where a Member State has enacted special legislation concerning acts or omissions for
which Government Ministers are responsible by reason of their special political position in
that Member 'Stat‘e, paragraph 1 may not apply to such legislation, provided that the
Member State ensures that Members of the Commission of the European Communities are

also covered by the criminal legislation implementing Articles 2 and 3.

3. Paragraphs 1 and 2 shall be without prejudice to the provisions applicable in each Member

State concerning criminal proceedings and the determination of the competent court.

4. This Convention shall apply in full accordance with the relevant provisions of the Treaties
establishing the European Communities, the Protocol on the Privileges and Immunities of
the European Communities, the Statutes of the Court of Justice and the texts adopted for

the purpose of their implementation, as regards the withdrawal of immunity.
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Article 5
Penalties

1. Each Member State shall take the necessary measures to ensure that the conduct referred
to in Articles 2 and 3, as also participating in and instigating the conduct in guestion, is
punishable by effective, proportionate and dissuasive criminal penaities, including, at least
in serious cases, penalties involving deprivation of iiberty which can give rise to

extradition.

2. Paragraph 1 shall be without prejudice to the exercise of disciplinary powers by the
competent authorities against national officials or Community officials. In determining the
pen:;x!ty to be imposed, the national criminal courts may, in accordance with the principles
of their domestic legislation, take into account any disciplinary penalty already imposed on

the same person for the same conduct.

Article 6

Criminal liability of heads of businesses

1. Each Member State shall take the necessary measures to allow heads of businesses and
any persons having power to take decisions or exercise control within a business to be
declared criminally liable in accordance with the principles defined by its national law in
cases of corruption, as referred to in Article 3, by a person under their authority acting on '

behalf of the business.
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Article 7

Jurisdiction

1. Each Member State shall take the measures necessary to establish its jurisdiction over the
offences it has established in accordance with the obligations arising out of Articles 2, 3

and 4 where:

(a) the offence is committed in whole or in part in its territory;
{b} the offender is a national or one of its officials;

{c} the offence is committed against one of the persons referred to in Article 1, or a
member of one of the European Community institutions referred to in Article 4{1)
who is at the same time one of its nationals;

{d} the offender is a Community official working for a European Community institution or
a body set up under the Treaties establishing the European Communities which has
its headquarters in the Member State in question.

2. Each Member State may declare, when giving the notification provided for in Article 13(2},
that it will not apply or will apply only in specific cases or conditions one or more of the

jurisdiction rules laid down in paragraph 1(b), {c}, and (d).
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Article 8

Extradition and prosecution

1.  Any Member State which, under its law, does not extradite its own nationals shall take the
necessary measures to establish its jurisdiction over the offences it has established by
virtue of the obligations deriving from Articles 2, 3 and 4, when committed by its own

nationals outside its territory.

2. Each Member State shall, when one of its nationals is alleged to have committed in
another Member State an offence established by virtue of the obligations deriving from
Articles 2, 3-and 4 and it does not extradite that person to that other Member State solely
on the ground of his or her nationality, submit the case to its competent authorities for the
purpose of prosecution if appropriate. In order to enable prosecution to take place, the
files, information and exhibits relating to the offence shall be transmitted in accordance
with the procedures laid down in Article 6 of the European Convention on Extradition. The

requesting Member State shall be informed of the prosecution initiated and of its outcome.

3. For the purposes of this Article, the term "national of a Member State” shall be construed
in accordance with any declaration made by that State under Article 6(1}(b} of the

European Convention on Extradition and with paragraph 1(c) of that Article.
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Article 9

Cooperation

1.  If any procedure in connection with an offence established by virtue of the obligations
deriving from Articles 2, 3 and 4 concerns at least two Member States, those States shall
cooperate effectively in the investigation, the prosecution and in carrying out the
punishment imposed by means, for example, of mutual legal assistance, extradition,

transfer of proceedings or enforcement of sentences passed in another Member State.

2. Where more than one Member State has jurisdiction and has the possibility of viable
prosecution of an offence based on the same facts, the Member States involved shall
cooperate in deciding which shall prosecute the offender or offenders with a view to

centralizing the prosecution in a single Member State where possible.
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2a.

Article 10

Ne bis in idem

Member States shall apply, in their national criminal laws, the “ne bis in idem” rule, under
which a person whose trial has been finally disposed of in a Member State may not be
prosecuted in another Member State in respect of the same facts, provided that if a
penalty was imposed it has been enforced, is actually in the process of being enforced or

can no longer be enforced under the laws of the sentencing State.

A Member State may, when giving the notification referred to in Article 13{2), declare that

it shall not be bound by paragraph 1 of this Article in one or more of the following cases:

{a) if the facts which were the subject of the judgment rendered abroad took place in its
own territory either in whole or in part; in the latter case this exception shall not
apply if those facts took place partly in the territory of the Member State where the
judgment was rendered;

(b} if the facts which were the subject of the judgment rendered abroad constitute an
offence directed against the security or other equally essential interests of that
Member State;

{c} if the facts which were the subject of the judgment rendered abroad were committed
by an official of that Member State contrary to the duties of his office.

If a Member State brings a further prosecution in respect of the same facts against a
person whose trial has been finally disposed of in another Member State, any period of
deprivation of liberty served in the latter Member State arising from those facts shall be
deducted from any sanction imposed. To the extent permitted by national law, sanctions
not invelving deprivation of liberty shall also be taken into account insofar as they have

been enforced,
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3. The exceptions which may be the subject of a declaration under paragraph 2 shall not
apply if the Member State concerned in respect of the same facts requested the other

Member State to bring the prosecution or granted extradition of the person concerned.

4. Relevant bilateral or multilateral agreements concluded between Member States and

relevant declarations shall remain unaffected by this Article.

Article 11

Internal provisions

No provision in this Convention shall prevent Member States from adopting internal legal

provisions which go beyond the obligations deriving from this Convention.
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Article 12
Court of Justice

1.  Any dispute between Member States on the interpretation or application of this
Convention must in an initial stage be examined by the Council in accordance with the
procedure set out in Title VI of the Treaty on European Union with a view to reaching a

solution.

2. If no solution is found within six months, the matter may be referred to the Court of

Justice of the European Communities by a party to the dispute,

3. Any dispute between one or more Member States and the Commission of the European
Communities concerning the application of Article 1, with the exception of the third indent
of paragraph 1, and of Articles 2, 3 and 4, which it has proved impossible to settle

through négotiation, may be submitted to the Court of Justice.

4,  Any judicial authority of a Member State may request the Court of Justice of the European
Communities to give a preliminary ruling on any issue raised in a proceeding pending
before that authority in respect of the interpretation of this Convention, where it is of the

opinion that a decision on this subject is necessary for it to render its judgment.
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Article 13

Entry into force

1.  This Convention shall be subject to adoption by the Member States in accordance with

their respective constitutional requirements.

2. Member States shall notify the Secretary-Genera!l of the Council of the European Union of
the completion of the procedures laid down by their respective constitutional requirements

for adopting this Convention,

3. This Convention shall enter into force ninety days after the noftification, referred to in

paragraph 2, by the last Member State of the European Union to fulfil that formality.

4, Unﬁi the entry into force of this Conventioﬁ, any Member State rﬁay, when giving the
notification referred to in paragraph 2 or at any time thereafter, declare that this
Convention, with the exception of Article 12 thereof, shall apply to it in its relationships
with those Member States which have made the same declaration. The Convention shall
become applicabie in respect of the Member State which makes such a declaration on the
first day of the month following the expiry of a period of ninety days after the date of

deposit of its declaration.

5. A Member State which has not made any declaration as referred to in paragraph 4 may
apply this Convention with respect to the other contracting Member States on the basis of

bilateral agreements.
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Article 14

Accession of new Member States

1. This Convention shall be open to accession by any State which becomes a member of the

European Union.

2. The text of this Convention in the language of the acceding State, drawn up by the
Council of the European Union, shall be authentic, '

3. Instruments of accession shall be deposited with the depositary.

4.  This Convention shall enter into force in respect of any State acceding to it ninety days
after it has lodged its instrument of accession or on the date of éntry into force of the
Convention if it has not already entered into force at the time of expiry of the said period

of ninety days.

. I this Convention has not yet entered into force when the instrument of accession is

lodged, Article 13({4) shall apply t0 acceding States.
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Article 15

Reservations

No reservation shall be authorized with the exception of those provided for in Articles 7(2)

and 10{2).

Any Member State which has entered a reservation may withdraw it at any time in whole
or in part by notifying the depositary. Withdrawal shall take effect on the date on which

the depositary receives the notification.
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Article 16
Depositary

1. The Secretary-General of the Council of the European Union shall act as depositary of this

Convention.

2. The depositary shall publish in the Official Journal of the European Communities
information on the progress of adoptions and accessions, declarations and reservations

and any other notification concerning this Convention.

IN WITNESS WHEREOF, the undersigned Plenipotentiaries have hereunto set their hand.

Done at ....... . onthe ....... in a single original, in the Danish, Dutch, English, Finnish, French,
German, Greek, lrish, ltalian, Portuguese, Spanish and Swedish languages, each text being
equally authentic, such original remaining deposited in the archives of the General Secretariat of

the Council of the Eurcpean Union,
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ANNEX H

1.  Draft statement for entry in the minutes of the Council meeting at which the act drawing

up the Convention is adopted:

"The Council invites the Member States to take stock of the practical implementation of
this Convention three years after its entry into force, in particular as regards cases
involving officials from other Member States or Community officials, in order to assess the
practical results, in terms of proceedings initiated and convictions obtained, of charges

provided for by this Convention”.

2. " Draft statement by the French delegation on the notification provided for in Article 13(2}

in accordance with Article 7{2):

"Where the offences covered by Articles 2 and 3 of this Convention are committed outside
the Republic’s territory, France states, in accordance with the provisions of Article 7{2),
that charges for such offences may be brought against the persons listed in Article 7{1}(b},
{c) and {d) only at the request of the public prosecutor, Prosecution must be preceded by
a complaint by the victim or by his legal successor(s} or by official denunciation of the

offence by the authorities of the country in which it was committed.”

3. Explanatory report

The explanatory report to be drawn up on the Convention wili state:

- regarding Article 2, that "a promise” includes an offer;

~ regarding the implementation of Articles 2 and 3 of the Convention, that the law of
certain Member States (B/DK/E/EL/L/I/P/S/UK} also covers a case where, in breach of
his official duties, an official receives an advantage to act in accordance with his
functions, e.g. to speed up or suspend the processing of a dossier;

- regarding Article 4, which measures are to be considered applicable in those countries
(FIN/JUK/IRL/S/DK) which do not have a Court of Auditors in their national systems.

' The German delegation reserved the right to make a similar statement.
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EUROPEAN UNION Brussels, 30 October 1996
THE COUNCIL
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CORRIGENDUM OF THE REPORT

from :

dated:

to
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21 and 22 October 1996

Permanént Representatives Committee/Council

7 .
No. prev. doc.:/ 7751/96 JUSTPEN 75
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Subject:

Draft Convention on the fight against Corruption involving officials of the Eurcpean
Communities or officials of Member States of the European Union

Footnote 1, Article 12, on page 15 should be read as follows:

Article 12 (W

n

The French delegation maintained its reservation on Article 12 as it stands but could accept the
following modified text:

4,

"Article 12
Court of Justice’
Any dispute between Member States on the interpretation or application of this Convention
which they have failed to resolve bilaterally, may be submitted by one or both parties to the
dispute for examination by the Council in accordance with the procedure set out in Title VI of
the Treaty on European Union with a view to reaching a solution.

if no solution is found within six months, the parties to the dispute may submit the matter to
the Court of Justice of the European Communities for arbitration,

Any other Member State and the Commission are entitled to submit comments to the Court on
the dispute referred to it.

{deleted).”

{This text is identical to the "second alternative” set out on page 16 of document 7381/96
JUSTPEN 69 except that paragraph 4 has been deleted).
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