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Resolution of 23 November 1995 on the protection of witnesses In 
the fight against international Qrganised crime 

- Report to JHA Council -

Inttoduction 

On 23 November 1995, the JHA Council adopted a resolution on the 

protection of witnesses in the fight egainst international~~rganised crime. 

The main purpose of the resolution is to ensure that effective steps are 

taken by Member States to ensure the safety of witnesses in cases where 

there are links to International organised crime. 

The resolution consists of three parts. part A calls on Member States to 

guarantee proper protection for witnesses taking account of a number of 

guidelines. part B refers to certain measures to be taken to facilitate 

international judicial cooperation in this area. Part C calls on Member 

States to cerry out an assessment of the implementation of the resolution 

in practice and for a report to be submitted to the JHA Council in that 

regard by the end of 1996 at the latest. 

This report is concerned with the extent to which Member States are in a 

pOSition to give effect to the resolution and has been prepared on the basis 

of material provided by the Member States. A number of issues arising 

from the resolution are highlighted and are dealt with under separate 

headings in the report. 

Member States' capacity to provide protection for witnesses 

Many Member States have specific laws under which witnesses in criminal 

cases are accorded special protection or are in the process of adopting 

such laws - Germany. Greece. Spain. Italy. Netherlands, Austria. U.K., 
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Finland and Sweden. In other Member States. the safety of witnesses is • . , 
secured on a case by case basis by the police or in an administrative 

manner. 

Measures to PurtOet witnesses 

The question of ensuring that a witness is not intimidated or put at risk 

can give rise to complex legal Issues. In that context it mvst be borne In 

mind, in particular, that the right of a dafendant to a falc criminal trial 

which is guaranteed under the European Convantlon on Human Rights 

must be fully respected. Different approaches have been adopted In 

Member States in relation to the anonymity of witnesses and the use of 

audio visual methods of giving evidence. Additional measures have been 

also put in place in certain Member States to assist witnesses. 

I. Anonymity of witnesses 

In Belgium. possibilities for anonymity exist but cannot be guaranteed. 

Germany has a graduated system regarding the protection of personal 

information depending on the risk to the witness. In Greece. data 

concerning identity and residence may be withheld and It is possible that 

the witness need not appear in court but may be examined by a competent 

examining offiCial. In Spain. measures are in place to provide for 

protection.of identity and the Judge must raspond positively to a personal 

request from any of the parties for disclosure of identity. Italv. France and 

Ireland do not provide for anonymity but allow for the use of public 

addresses to protect witnesses. In Netherlands. in very serious cases 

where the witness is under threat, a special questioning procedure Is 

utilised and the witness need not appear at a public trial. In addition, the 

court may decide that in certain cases a witness need not reveal evidence 

of his identity in the presence of the defence. In Austria. it is possible to 

conceal the identity of an endangered Witness, even from the court or 

prosecutor. Since July 1994, details of the age, occupation and address 

of a witness are no longer given in general criminal cases although Identity 
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.-
cannot be kept secret. In the UK, the addresses of witnesses are removed .. 
from statements and it is possible to use accommodation addresses or for 

the court not to reveal the address - this is at the court's discretion. In 

certain exceptional cases evidence can be communicated confidentially. 

II. Audio visual methods of giVing ey!denoe 

,.. 

One method of preventing the intimidation of witnesses or the disclosure 

of their location is the provision of evidence from outsi~ e courtroom by 

means of a special communications link. This can be done in organised 

crime cases in Austria. Italy and Greece. The introduction of such 

measures for protecting witnass is also being considered In other Member 

States. 

III. Other aspects of protection 

In Germany. special probation conditions can be Imposed and sentences 

can be reduced for the purpose of protecting witnesses. In Greece, it is 

possible for procedures or sentence to be suspended where witnesses are 

accessories to criminal acts relating to organised criminal activity and have 

assisted in preventing crime or in the detection or dismantling of a criminal 

organisation. In Italy. a special Commission has been established which 

adopts protection programmes for both witnesses or co-operating 

defendants. In Sweden, the police provide an extensive range of 

protection including personal alarms and guard-dogs. The UK has set up 

witness protection units and also has officers dedicated to witness 

protection. Recent legislation (1996) designed to prevent the intimidation 

of witnesses has proved very successful, 

New or planned national meBSIJrtlS 

In Belgjum. as part of the Government's overall plan of action to combat 

organised crime, a study is currently being carried out of the problems 

involved in witness protection. In addition, 8 working party will be set up 

in the near future on concrete measures of physical protection. Spain is 
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examining operational procedures to implement its recent law on the •• 

subject. In Ireland. the Criminal Assets Bureau Bill. 1996. currently before 

parliament. provides for anonymity of certain parties during Investigation i' 

and prosecution of cases where criminal assets are Involved. In 

Luxembourg. a working party within the Commission for legislative studies 

set up by the Minister for Justice Is studying what action should be taken 

in the light of the Council resolution. In Netberland§, since June 1996, 

protection of witnesses has become the responsibility of'li section of the 

National Union of Police Services. A parliamentary InqUiry has resulted in 

provision being made in the legislative programme for the adoption of rules 

on witness protection and the giving of evidence. A recent law in Portugal 

on drug trafficking provides for the possibility of a camera appearance in 

court of officials or third parties. The question of adopting legislative 

measures for witness protection is under consideration at present by the 

Committee on the revision of the Criminal Proceedings Code. In Finland. it 

is likely that Parliament Will, in the near future, enact a new criminal 

procedure law providing for the exclusion from witness summons 

documents of addresses and telephone numbers of the witness. In 

Sweden. an examination is being carried out Into the possibility of 

legislative amendments to enable audio visual methods to be used in court. 

I nternatlonsl ludiolsl assistance 

Up to recently the protection of witnesses was not an issue that arose to 

any significant extent within the framework of judicial cooperation in 

criminal matters. This Is no longer the case and to an increasing degree 

assistance is being provided between Member States under this heading in 

accordance with bilateral and multilaterel treaties, national legislation and 

administrative arrangements. In particular, a number of Member States are 

in a position to provide or to receive evidence from abroad by way of video 

conferenclng facilities. In that context it should be noted that provision Is 

being made in the draft EU convention on mutual assistance in criminal 

matters which is in the course of preparation to open the way for the 
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development of such facilities. Every effort is being made to expedite the . " 
work on the draft convention and it will be submitted to the Council as 

soon as possible. 

Conclusipn 

The adoption of the resolution by the Council reflects the concern of all the 

Member States that the protection of witnesses is vital in the fight,against 

International organised crime. It is clear that this issue is.one that has 
~~ 

already received a significant amount of attention in Member States and all 

the indications are that it will continue to be a major priority in the future. 

In addition, the protection of witnesses will be enhanced with the 

development of new international judicial cooperation instruments such as 

the proposed EU convention on mutual assistance and there is no doubt 

that the result will be that the efforts of Member States to combat 

organised crime, both within and outside their own territories, will be 

further strengthened. 
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ANNEX 

7. 12.95 Official Journal of the European Communities No C 327/5 

RESOLUTION OF THE COUNCIL 

of 2J November 1995 

on the protection of wjtn~$e$ in the fight :1gainst international orga.nized crime 
, 

(95/C 327104) 

THE COUNCIL OF THE EUROPEAN UNION, 

Having regard to the Treaty on European Union, 

Having regard to the recommendations to step ;,p 
judicial cooperation adopted by the Mi;nste'"! for Ju".'ce 
and Home Affairs at their meeting In Koldmg 

. (Denmark) on 6 and 7 May 1993, 

Having regard to the priorities set by the Justice and 
.. Hom~ 4!fairs Coungl. on 29 and 30 November 1993 ",!d 

the work programme for 1994 drawn up by the Council, 

Having regard to the conclusions of the Justice and 
Home Affairs Council meeting on 30 November and 
I December 1994, 

Whereas the fight against international organized crime 
requires that in the Member StateS the safety of 
witnesses be effectively ensured in practice while 
complying with the Convention for the Protection of 
Human Rights and Fundamental Freedoms, 

A. Calls on the Member States to guarantee proper 
protection of witnesses taking account of the 
following guidelines: 

1. for the purposes of this Resolution, 'witness' 
means any person, whatever his legal StatuS, who 
possesses intelligence or information regarded by 
the competent authority as being material to 
criminal proceedings and liable to endanger that 
person if divulged; 

2. such witnesses should be protected against all 
forms of direct or indirect threat, pressure or 
intimidation; 

3. Member States must ensure proper and effective 
protection of witnesses before, during and after 
trials, where the competent authorities deem this 
necessaty; 

4. such protection must also be extended to the 
parents, children and other close relatives of 
witnesses if necessaty in order to avoid ahy form 
of indirect pressure; 

5. when this protection i, instituted, each case will 
. have to be examined individually to determine 

whether the agreement of the witness and hi, 
relatives should be sought; 
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6. the competent authorities should be able to decid.e, 

of their own accord or at a witness's request, that 
the address and identifying particulars (') 9f 'the 
witness should be known only to those authorities; 

7. if the threat is extremely serious, a cha!)ge of 
identity for the witness and, if necessaty, for 
members of his immediate. family, may be allowed; 

~ 

8. one of the forms of protection to be envisaged is 
the possibility of giving 1:vidence~j", ;r'place other 
than that in which the person being prosecuted is 
situated through th .. use, if necessary, of audio­
visual methods, subject to observance of the 
adversary principle as interpreted in the case law 
of ,he European Court of Human Rights; 

B. Calls on Member States to facilitate judicial 
assistance in this field, even in the absence of. any 
such provisions in the legislation of the State to 
which the request is addressed, save where 
compliance with the request for assistance would be 
contraty to the general principles of that State'S law. 
In order to facilitate the USe of audiovisual methods, 
the following points, in particular, should be taken 
into consideration: 

1. In principle, it should be envisaged that the 
hearing may be conducted under the legal and 
practical conditions of the requesting State only; 

2. If the legislation of either State allows for the 
witness to be assisted by an adviser during the 
hearing, it should be possible for such assistance to 
be arranged in the territoty of the State in which 
the witness is situated; . 

3. Translation OOstS and the cost of using audiovisual 
methods should be borne by the requesting State, 
unless otherwise arranged with the State to which 
the request is addressed. 

C. Calls on Member States to carty out' an assessment of 
the implementation of this Resolution in practice and 
instruCts the appropriate bodies to 'report to it by the 
end of 1996 at the l.te,t. 

(') Some delegations .aid that, .""".ding to their readin~ of the 
text, the identity of the penon was not covered by POint A6. 
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