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- Report to JHA Council -

introduction

On 23 November 1985, the JHA Council adopted a resolution on the
protection of witnesses in the fight against intemationafarganised crime.
The main purpose of the resolution is to ensure that effective steps are
taken by Member States to ensure the safety of withesses in cases where

there are links to International organised crime.

The resolution consists of three parts. Part A calls on Member States to
guarantee proper protection for witnesses taking account of a number of
guidelines. Part B refers to certain measures to be taken to facilitate
international judicial cooperation in this area. Part C calls on Member
States to carry out an assessment of the implementation of the resolution
in practice andg for a report to be submitted to the JHA Council in that

regard by the end of 1996 at the latest,

This report is concerned with the extent to which Member States are in a
position to give effect to the resolution and has been prepared on the basis
of material provided by the Member States. A number of issues arising
from the rasolution are highlighted and are dealt with under separate

headings in the report,

Many Member States have specific laws under which witnesses in criminal

cases are accorded special protection or are in the process of adopting

such laws - Germany. Greece, Spain, Italy, Netherlands, Austria, U.K..
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Finland and Sweden. In other Member States, the safety of witnessas is,.
securad on a case by case basis by the police or in an administrative

manner.

Meazures $o protact wWilnesses

The question of ensuring that a witness is not intimidated or put at risk
can give rise to complex lega! issues. In that context it must be borne In
mind, in particular, that the right of a defendant to a faif eriminal trial
which is guaranteed under the European Convention on Human Rights
must be fully respectéd. Different approaches have been adopted in ‘
Member States in relation to the anonymity of witnesses and the use of
audic visual methods of giving evidence. Additional measures have been

also put in place in certain Member States to assist witnesses.

LA ity of wi
in Belgium, possibiilties for anonymity exist but cannot be guaranteed.
Garmany has a graduated system regarding the protection of personal
information depending on the risk to the witness, In Greece, data
concerning identity and residence may be withheld and it is possible that
the witness need not appear in court but may be examined by a competent
examining official. In Spain. measures are in place to provide for
protection.of identity and the Judge must respond positively to a personal
request from any of the parties for disclosure of identity. [taly. France and
ireland do not provide for anonymity but allow for the use of public
addresses to protect witnesses. In Netherlands. in very serious cases
where the witness is under threat, 8 special questioning procedure is
utilised and the witness need not appesar at a public trial. In addition, the
court may decide that in certain cases a witness need not revea! evidence
of his identity in the presence of the defence. In Austria, it is possible to
conceat the identity of an endangered witness, even from the court or
prosecutor. Since July 1994, details of the age, occupation and address

of a witness are no longer given in general criminal cases although identity

11162/96 Nlwp EN
DG H HI -3-

-



cannot be kept secret. In the UK, the addresses of withesses are remo\f‘ed
from statements and it is possible to use accommodation addresses or for
the court not to reveal the addrass - this is at the court’'s discretion. In

certain exceptional cases evidence can be communicated confidentially.

i! E I- - l il l [ . - i l

Cne method of preventing the intimidation of witnesses or the disclosure
of their location is the provision of evidence from outsids e courtroom by
means of a special communications link. This can be done in organised
crime cases in Austria, Italy and Greece. The introduction of such
measures for protecting witness is aiso being considered in other Member
States.

il Other aspects of protection

in Germany. special probation conditions can be imposed and sentences
can be reduced for the purpose of protecting witnesses. In Greece, itis
possible for procedures or sentence to be suspended where witnesses are
accessories to criminal acts relating to organised criminal activity and have
assistad in praventing crime or in the detection or dismantling of a crimina!.
organisation. In Jtaly, a special Commission has been established which
adopts protection programmes for both witnesses or co-operating
defendants. In Sweden, the police provide an extensive range of
protection including personal alarms and guard-dogs. The LIK has set up
withess protection units and also has officers dedicated to witness
protection. Recent legislation {1995} designed to prevent the intimidation

of witnasses has proved very successful,

New_or planned national measures

In Balgium. as part of the Government's overall plan of action toc combat
arganised crime, a study is currently being carried out of the problems
involved in witness protection. In addition, a8 waorking party wiil be set up

in the near future on concrete measures of physical protection. Spain is
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examining operational proqedures tc implement its recent law on the  «*
subject. In irefand. the Criminal Assets Bureau Bill, 1996, currently before
parlisment, provides for anonymity of certain parties during investigation
and prosecution of cases whare criminal assets are involved. In
Luxembourg, a working party within the Commission for legislative studies
set up by the Minister for Justice Is studying what action should be taken
in the light of the Councit resolution. In Netherdands, since June 1896,
protection of witnesses has become the responsibility of & section of the
National Union of Police Services. A parliamentary inquiry has resulted in
provision being made in the legislative programme for the adoption of rules
on witness protection and the giving of evidence. A recent law iﬁ Portugal
on drug trafficking provides for the possibllity of a camera appearance in
court of officials or third parties. The question of adopting legislative
measures for witness protection is under consideration at present by the
Committee on the revision of the Criminal Proceedings Code. In Einland, it
is likely that Parliament will, in the near future, enact a new criminal
procedure law providing for the exclusion from witness summeons
documents of addresses and telephone numbers of the witness. In
Swaeden. an examination is being carried out into the possibility of
legisiative amendments to enable audic visual methods to be used in court.

fnt tional judicial assi
Up to recently the protaction of witnesses was not an issue that arose to
any significant extent within the framewaork of judiclal cooperation in
criminal matters. This is no longer the case and to an increasing degree
assistance is being provided between Member States under this heading in
accordance with bilateral and multilatera! treaties, national legislation and
administrative arrangements. in particular, a number of Member States are
in a position to provide or to receive evidence from abroad by way of video
conferencing facilities. In that context it should be noted that provision is
being made in the draft EU convention on mutual assistance in criminal

matters which is in the course of preparation to open the way for the
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development of such facilities. Every effort is being made to expedite the
work on the draft convention and it will be submitted to the Council as

soon as possible.

Lonclusion

The adoption of the resolution by the Council reflects the concern of all the
Member States that the protection of witnesses is vital in the fight against
international orgenised ctime. It is clear that this issue is.one that has
already received a significant amount of attention in Member States and all
the indications are that it will continue to be a major priority in the future.
in addition, the protection of witnesses will be enhanced with the
development of new international judicial cooperation instruments such as
the proposed EU convention on mutual assistance and there is no doubt
that the result will be that the efforts of Member States to combat

arganised crime, both within and outside their own territories, will be

further strengthened.
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Official Journal of the European Communities

ANNEX

No C 327/5

-

RESQLUTION OF THE COUNCIL
of 23 November 1995

on the protection of witnesses in the fight against intemational organized crime

(95/C 327/04)

THE COUNCIL OF THE EUROPEAN UNION,

Having regard to the Treaty on European Union,
Having regard to the recommendations to step up
judicial cooperation adopted by the Ministers for Justice

and Home Affairs at their meeting in Kolding
. (Denmark) on 6 and 7 May 1993,

Having regard to the priorities set by the Justice and

. Home Affairs Councjl.on 29 and 30 November 1993 and .

the work programme for 1994 drawn up by the Council,

Having regard to the conclusions of the Justce and
Home Affairs Council meeting on 30 November and
1 December 1994,

Whereas the fight against international organized crime
requires that in the Member States the safety of
witnesses be effectively ensured in practice while
complying with the Convention for the Protection of
Human Rights and Fundamental Freedoms,

A. Calls on the Member States to guarantee proper
protection of witnesses taking account of the
following guidelines:

1. for the purposes of this Resolution, ‘witness’

" means any person, whatever his legal status, who
possesses intelligence or informadon regarded by
the competent authority as being material 1o
criminal proceedings and Hable to endanger that
person if divulged;

2. such witnesses should be protected against ali
forms of direct or indirect threat, pressure o
intimidation; -

3. Member States must ensure proper and effective
protection of witnesses before, during and after
trials, where the competent authorities deem this
necessary;

4, such protection must also be extended tw the
parents, children and other close relatives of
witnesses if necessary in order to avoid any form
of indirect pressure;

5. when this protection is instituted, each case will

" have to be examined individually to determine
whether the agreement of the witness and his
relatives should be sought;

®

6. the competent authorities should be able o decide,
of their own accord or at a witness’s request, that
the address and identifying particulars (*) of ‘the
witness should be known only to those authorities;

7. if the threat is extremely serious, a chan‘gc of
identity for the witness and, if necessary, for
members of his immediate family, may be allowed;

8. one of the forms of prdtection w be envisaged is
the possibility of giving evidenceTin wplace other
than that in which the person being prosecuted is
situared through the use, if necessary, of audio-
visual methods, subject to observance of the

" adversary principle as interpreted in the case law
of the European Court of Human Rights;

B. Calls on Member Stmes to  facilitate judicial
assistance in this field, even in the absence of any
such provisions in the legislation of the State w0
which the request is addressed, sive where
compliance with the request for assistance would be
contrary to the general principles of that State's law.
In order 1o facilitate the use of audiovisual methods,
the following points, in particular, should be wzken
into consideration:

I In principle, it should be envisaged that the
hearing may be conducted under the legal and
practical conditions of the requesting State only;

2. If the legislation of cither State allows for the
witness to be assisted by an adviser during the
hearing, it should be possible for such assistance 1o
be arranged in the territory of the State in which
the witness is situated; . :

3. Translation costs and the cost of using audiovisual
methods should be borne by the requesting State,
unless otherwise arranged with the State to which
the request is addressed.

C. Calls on Member States to carry out an assessment of
the implementation of this Resolution in practice and
instructs the appropriate bodies to report to it by the
end of 1996 at the latest.

"y Some delzgau'ons said that, sccording to their reading of the
text, the identity of the person was not covered by point A6,
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