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EUROPEAN UNION Brussels, 28 October 1998 (03.11) 
 THE COUNCIL (OR.  f) 
 
                              11506/98 
 
   
  LIMITE 
 
  JUSTCIV 118 
 
 
 
NOTE 
 

from: Presidency 
 
to : K.4 Committee/Coreper/Council 
 

Subject:  Draft Convention on the law applicable to non-contractual obligations (Rome II) 
 

 
 

1. One of the Council's priorities in the field of Justice and Home Affairs for the period 1 January 1998 

until the entry into force of the Amsterdam Treaty is to study whether it is necessary and feasible to 

draw up a Convention on the law applicable to non-contractual obligations (Rome II). 

 

2. The need for such an instrument arises from the fact that while Member States can rely on the Brussels 

Convention of 1968 (1), which determines the rules on jurisdiction and the recognition and 

enforcement of judgments in both contractual and non-contractual matters, the Rome Convention 

of 1980 (2) covers only the law applicable to contractual obligations. 

                                                 
(1) Convention on Jurisdiction and the Enforcement of Judgments in Civil and Commercial Matters. 
(2) Convention on the Law applicable to Contractual Obligations. 



  
11506/98 ani/MM/mm EN 
DG H III  2

 

 As a result Member States have dealt with the issue of the law applicable to non-contractual 

obligations either by acceding to international conventions on applicable law which cover a limited 

number of torts and which have not been ratified by all the Member States, or, in some cases, by 

incorporating certain rules of private international law into their domestic law. 

 

3. In preparation for the discussions on Rome II, Member States were sent a questionnaire designed to 

identify the national rules applicable where there was a conflict of laws in the non-contractual field.  

Further to the questionnaire, the Austrian Presidency submitted a document presenting the main points 

that should be included in the Convention and possible solutions to each of them 

(9755/98 JUSTCIV 59). 

 

4. The Working Party held four meetings (3) to consider the individual points in depth; some needed 

further examination with the benefit of additional contributions from the Presidency. 

 

 The preliminary discussions showed that delegations were on the whole very sympathetic to the 

principle of launching this exercise, irrespective of the solutions found for the individual points in the 

future draft instrument. 

 

5. In the light of the discussions the Presidency drew up the draft Convention in 12356/98 JUSTCIV 124, 

the scope of which is as complete as possible.  An initial discussion of the draft took place at the 

Working Party meeting on 5 and 6 November 1998. 

                                                 
(3) 22 and 23 July, 10 and 11 September, 7 and 8 October and 5 and 6 November 1998. 
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6. The Presidency would point out that this draft Convention could become a Community act on the basis 

of Article 65 of the Treaty when the Amsterdam Treaty enters into force but is aware that it is too soon 

to discuss this possibility. 

 

7. Bearing in mind the terms of reference provided by the Council, the Presidency would therefore 

suggest that the K.4 Committee, Coreper and the JHA Council confirm the following guidelines, which 

will be the Working Party's remit for its future proceedings: 

 

 – notes that there is a need to prepare a draft European-level instrument on the law applicable to non-
contractual obligations; 

 
 – notes that it is feasible to draw up a draft instrument on this matter; 
 
 – invites the Working Party to begin negotiations on the draft Convention in 12356/98 JUSTCIV 124, 

with the recommended aim of concluding the negotiations at the end of 1999 or the beginning of the 
year 2000. 

 
 
 
 
                                
 


