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B. 
EXPLANATORY STATEMENT 

INTRODUCTION 

Since the middle of the 1980 's t here has been an unprecedent ed rise in Member 
States in the numbe r of persons s e eki ng asylum_ 

The recent l arge influx of refugees into t he Communi t y has dramatical l y put 
the spotlight on t he Member s tates 1 asy l um l aws and procedur es and has 
underlined the urgency of the need t o harmonize them. The need for 
harmonization of the obligati ons aris ing under t he Geneva Convention was 
politically acknowledged a t t he Luxembour g Council in 1991 1 and was 
reiterated by the Declarat i on on As yl um at t ached to t he Maastricht Treaty 
which envisaged a harmonised approach by t he Member states to be i n place by 
the beginning of 1993 . Even if t he pres ent unprecedented i nflux had not 
occurred the advent of the Single Mar ket and the abo l ition of inter na l 
frontiers with the consequent i mport ance of a common externa l frontie!r I meant 
t hat t he Member states laws and procedure s in t hi s area have t o be harmonised. 
In order to progres s matter s, the Luxembourg Council of June 199 1 had asked 
the Commission t o communi cate with t he_ Council and t he European Par l iament on 
Asylum and I mmi gration. I nsti t utiona lly speaki ng, t hi s was qu i te a 
s i gnificant developm~nt because of t h e invol vement o f the Commiss ion and the 
recognition t hat the Eur ope an Par l i ament has a voice and a r ole in this area 
which is j ur ' dicall y i ntergove r nmen t al . Of course t he European Par liament had 
a lready addres s ed t h i s subj ec t of Asy l um and r efugees i n gener a l t erms in a 
number of Repor t s 2 and t he logical sequence is tha t t he Par l i ament should now 
addres s t he curr ent t opic of harmonization, parti cul arly because i t is the 
voice of the people o f t he Community . In t h i s democrat i c role it must be 
involved as the vindicator of t he as ylum seeke r a s an i ndivi dua l whose need 
of protection must always take precedence over the expedient needs of state 
policy . In truth there should be no conn ict because the Member states, 
prosper ous and well organised, the contemporar y t rustees of the values of 
European civilisation , wil l sur ely \'/ant t o welcome , prot ect and assimila t e the 
asylum seeker i n discharge of t heir humani tarian as wel l a s t he i r l egal 
obligations . 

This explanat ory memorandum d i scusses t he ma i n aspects of harmonization which 
are addressed in the Motion f or res olut i on t o be put to Par liament . 

THE LEGAL BA E 

The Geneva Convent i on of 195 1 and i ts a ttendant Protocol of 1967 constitute 
the legal base for t he Member Sta t es' Laws and Procedures . Al l the Community 
countries have ratified this Convention a nd by doing so they have accepted the 
obligations of it . These obliga tions are s pecif 'c and humani t ar i an and must 
not be lost sight of when they t end, as at pr esent, t o be obs cured by the 
logistical difficult i es of dealing wi th a l arge i nf l ux. Consequently, i t is 
important t hat the Member St ates through the Eur opean Counc i l at Edinburgh 
wi ll public l y and fo rmally r e i t era te the obligations a ri s ing f orm their 

lGeneral conc lusions of the Council 28/29 June 1991 - 14/S/ 91 

2(1} vetter Report A2-227/86 (2 ) Malangre Report ~3- ~99/91 
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adhering to the Convention, thereby giving witness to the human face of t he 
Community_ It is also impprtant 0 recognise publicly that the UNHCR has a 
central role to play in all Asylum mat t ers and that there is an obligation i n 
International law to honour that role. 3 Even if there were no s uch l ega l 
obligat:on it would be in the interests of the Member states to involve the 
UNHCR as heavily as possibl e because of the expert ise that t heir body has 
buH t up through close invol vemen t wi th the pr oblem of refug es over many 
decades . The UNHCR with that experience and i s great corpus of knowledge is 
an invaluable asset t o aid the 11ember- State s in their search for harmonizat ion 
and in the subsequent. implementation of the harmonized procedures. "A s t r ong 
presence of the UNHCR in European countries wi ll therefore always be necessary 
and desirable". 4 

With the huge influx of refugees it is essential that there be c l arity i n 
defining those entitled to refugee stat us under the Geneva Convention and 
thereby acquiring further rights. The Convent ion applies to any person \"ho 
"owing to well - founded fear of being per-secuted for reasons of r ace, rel igi on, 
nationality and membership of a particular social gr oup or polit i cal opinion 
is outside the country of his nati onal ity and i s unable or owing t o s uch fear 
is unwilling to avail himself of t he protection of t hat country ... ", 

The interpretation of this Article has given rise to difficul ties , in 
particular because the terms "wel l-founded" and "persecut i on" can mean many 
things. It is important, moreover , that t he interpretat ion within the Member 
states be as consistent as possible, for consistency in t his r egard has to be 
fundamental to any process of harmonizat ion. We just s imply could not have 
harmonization unless there was a consistent inter pretation of qualif icat ~ons 

for refugee status . It is recommende t hat i n order to achieve this 
conSistency Member stat es s hould have recour se to the UNHCR Handbook on 
Procedures and Criteria which deals comprehens i ve l y with t hi s ' ery d i f f icult 
point. In addition, of course, ne\oJ ca ses will ar ise which do not come within 
any of the existing defini tions and in order t o deal with these as they ar ise 
the Community should have a body ... ,ith members from the Council, the Commi ssion 
, the UNHCR and possibly assisted by legal experts (nominated by the European 
Court of Justice 7) available to meet on an ad hoc bas is to consider cases not 
falling within the accepted norms and their decisions could over time be built 
into a body of preceden~s to be used in conjunction with t he UNHCR Handbook. 
In addition this body could be charged wi th giving rulings on points of 
difficulty in the admini stration or interpreta t ion f the rules and pr ocedures 
relating to harmonisation and could possibl y acquire a quasi j udicial status 
as a half way house to the time when asylum wi ll be a f ull Treaty matter with 
consequent jurisdict10n for the European Court of ustice . 

DE FACTO REFUGEES 

The entitlement to asylum arising under the Geneva Convention is qui t e limited 
in its scope and it does not extend to many, possibl e the majority of t hose 
currently seeking refuge. They are fl eelng from civil unrest, actual c i vil 
war and consequently of course, have a humani tarian claim t o be aff orded 
refuge. Int he context of harmonizat ion of the Community's laws on t he 

3 Geneva COnvent1on 1951 Article 35 

4 Declaration by Caritas Europa on the Harmoo ' zation of the Right o f 
Asylum in Europe '992 
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subject of asyl um t wo questions ari.se in relation r.o these de facto refugees, 
the lega l and the prac t i cal . 

De facto refugees do not have a claim under the Geneva Conventior.. and to bring 
them under it would invol ve amending the Convention , There is an 
understandable hes itancy in vlanting to tamper !,Ii th an international legal 
instrument because of t he administratjve complexities and the long time delay 
involved and t her e i s also the fear that other changes might be sought in the 
existing instruments whict could be cont~oversial or rlivisive. This view, 
however, lea ves the de f acto refugee without an obvious and specific legal 
base but it cac be cont ended that as a matter of in~ernational law, de facto 
refug~es by vi rtue of their human rights entitlement have a legal right to 
be afforded refuge in a Member state all of whi ch are adherents to the 
European Convention on Human Rights. 5 ~o Member state will deny its 
humanitarian obligat ions in this ~egard and should any doubt arise as to the 
status of persons seeking de facto refuge one simple criterion is available, 
viz. are the pe rsons in question of concern to UNHCR and, if so, they must be 
deemed to f all i nt o th is de facto category. The problem is too immediate, too 
urgent to delay in seeking other criteria, to provide a legal base for de 
facto refugees wil l be le~g~hy and difficult . Consideration however should 
be given to drawing up a Convention on refuge to cover those in need of 
protection but not covered by the Geneva Convention. 

The problem of the de facto refugee is currently a major one for the Member 
states. In practical terms what is required is cooperation and solidarity 
between them so that the burden of receiving the refugees does not fall 
unfairly on any one Member but is shared. The sharing should be both 
financial and should include a willingness to disperse the numbers. This 
obligation arises form the solidarity that is part and parcel of membership 
of the European Community. 

The ultimate solutio.) of the problem of de facto refugees however, requires 
the re-establishing of political stability in the areas producing the 
refugees, otherwise Europe will be faced with what the High Commissioner 
described "as an open-ended relief programme and a massive permanent refugee 
problem".6 While it is easy to be wise after the event, the disintegration 
in the Balkans should have been foreseen and provides a horrific reason for 
early and sensitive action to prevent the like happening elsewhere. 

LEGAL CODE AND PROCEDURES 

Comparative s cudies of the legal systems of the Member States show wide 
disparities both of substance of law and procedures. 7 Indeed, in several 
Member states there are no constitutional or statutory provisions enshrining 

5Vide :CJ Review June 1992 No.48 

6 Speech by United Nations High Commissioner for refugees Mrs.OGATA at 
Geneva 29 July 1992 

7 Survey o f the Ri ght. to Asylum in the Communi t7:.' loJfember states as of 1 
October 1991 - PE 200.603/Ar.n 

Comparative study on the Provision of Publicly Funded Legal Services 
f or Asylum Seeker s in the Tuelve f.!ember States by the Immigration Law 
Practioners Assoc iation 
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the obligations of the Geneva Convention and ,access to the Asylum procedure 
is informal and the fate of the asylum seeker is very much in the hands of 
individual offi 3rs not amenable to public scrutiny . Harmonization requires 
that there be broadly similar procedures in each Member state, procedures 
which first of all are founded on a positive legal instrument in that state 
establishing the right to refuge under the Geneva Convention, guaranteed 
access to the admission process with humane and comprehensive examination of 
the application by officials trained to a common standard, provision for 
appeal on an administrative l evel and Where necessary to a judicial t r i bunal. 
There should also be as a matter of course i n each Member State ancillary 
supports in the form of legal aid and interpretation when required . The 
system should also provide as a matter of course for calling in a i d, by either 
the receiving country or the applicant , of the services of UNHCR . The right 
to asylum is age old (ttl was a stranger and you took me in" Matthew 25V35) but 
fragile and as a consequence must have such a system to protect it. 

CARRIER SANCTIONS 

It is a truism to say t hat an applicant for asylum mus t e ble to make his 
application and his right to do this must be unfettered . I f the asylum-seeker 
is prevented from having access to the system by any Member state then that 
state is automatically in breach of its obligations under the Geneva 
Convention . Carrier sanctions have the potential to preclude access to the 
system. Their legality having regard to the Chicago Convention on 
International Civil Aviation is at least questionable .8 

Transport compani es, generally airlines , can find themselves prohibited , under 
pain of severe penalty, from carrying and landing persons not i n possession 
of val ' d admiss ion documentation. Personnel of the transpor t company at the 
point of embarkation have their obligation to their emp oyers and to the1.r own 
jobs and, understandably , wi ll not embark persons who cannot comply with the 
rules to be found at the point of disembarkation. Asy l um seekers, having 
regard to the definition in the Geneva Convention, are very likel y to be 
persons unable to procure proper documentation either because of the hostility 
of their own government to them or because they have had to flee hurriedly. 
Fear of sanctions means that such people will be refused passage . Carrier 
sanctions therefore are a direct i mpediment between these people and their 
rights under the Geneva Convention. There can be no argument but that a 
Member State which i mposes carrier sanctions i s in breach of its obligation. 
It is not sufficient for such Member States to argue that the absence of 
carrier sanctions would open the doors to an influx of economic immigrants 
posing as asylum seekers, because that problem can be dealt wi t h by enhanced 
procedures which can reject the unfounded whi l e admitting the genuine. 
Undoubtedly, this would be more t r oublesome and probably more expensive f or 
the state concerned but it is a price that has to be paid in order to honour 
the obligations imposed by adhering to the Geneva Convention. Li~ewise, the 
creation by some Member States of s o -c~lled interna t ional zones 9 at a i rports 
where would-be asyl um seekers can be detained and returned without being 
permitted access to the system on the grounds that they were in an 
international zone and had never entered the terri tory of t he nation concerned 

a vide "The effects of Carrier Sanctions on the Asylum System tt published 
September 1991 by Danish Refugee Council and ECRE 

9 .'The Effects of Carrier Sanctions on the Asylum System" op cit 

- 5 - PE 201 . 540/B/fin . 



-. 

... 

is a spurious stratagem and where that practice exists it shoul d be 
terminated. 

MANIFESTLY UNFOUNDED APPLICATIONS 

There is of course a great and und·.:: r standable temptation f or wou l d-be economi c 
immigrant s t o avai l of the asy lum procedure with the obj ect of ge t ting t heir 
toe in the door. Such appl ications can clog the process t o t he prejudice of 
the genuine asylum s eeker . They ~3n a lso antagonise publ ic opini on with the 
risk of a hostile politica l backlash which does not discriminate between the 
genu :~ne application and t he unfou:.l.ded. 

"Distinction between genuine and manifest::.y tmfounded asylum c l a i ms is a ver y 
delicate one, though necessary if the asylum structLlr~ if t o s ur vive " 10 

Nevertheless they have t o be dealt with and speedily. In an e ff ort to meet 
this difficulty acceler ated admission procedures have been devised . The 
danger of having an accelerated procedure is tha t the genuine case of 
complexity or diff i cul ty may not be teased out as it deserves and as a result 
asylum woul d be refused . 

A safer solution to the problem is ~o have more personnel ava i l able . The 
number required, depending on the inL'..ux might be sub~tantial and i t would be 
unrealistic to expect any Member state to ma i ntain such a corps of official s 
in anticipation of a demand that might .10t materialist , However in the 
context of harmonised laws and procedures (>,mong the Triel ve it s hould be 
possible to deploy personnel between the Member Sta t es as requi r ed . Language 
difficulties would not be such a problem as might at first sight appear, 
because interpretation facilities are going to have "',0 be in place i n any 
event. Standardised training programmes devised with the help of ONHCR could 
ensure a common approach by the personne l in question. 

The normal right of appeal , it were to be ava i lable in these cases wnuld pose 
a real difficulty. It has to be assumed that it would be widely availed of, 
if for no other reason than to keep the toe in the door . If it were t o be 
available unfettered, the system would qu :i.ckly become c l ogged and t he benef i ts 
of streamlining at the initial stage would be vitiated. It mus t t her e fore be 
conceded that in the case of manifestly unfounded applicat i ons a s pecial and 
simplified review procedure to be supervised by UNHCR should be devised. 

DETENTION 

The question of the detention of asylum seekers is emotive and difficult . 11 

It is emotive because it i nfringes adverse:y on that ~ost basic human right, 
the right to be free, the very need that almost certainly inspired ~he asylum 
application. The difficulty arises from having to decide if detention is 
necessary to protect the asylum system itself from abuse and if so to what 
extent . 

10 Submission ot Mr.Van Arnim, Office of UNHCR to Committee 
PE 200.615 

11 Vide Working Document of UNHCR Regional Office for the European 
Institutions - March 1992 
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It mus t be obvious tha t t here is a temptat ~on for an appl i cant e i t her dur ing 
the ini ial applica tion or when awaiting the determina t ion of an :-ppeal, 
doubtful or ignorant about the va l idi t y of his case, to go under ground with 
the possibil ity, becaus e of the d i smantling of internal frontiers , t o travel 
on the to other Communi ty countries. If thi s were to happen on any 
significant scale , t here woul d undoubtedly be an adverse public r eaction which 
woul d damage the whol e s ystem because it depends for ti t s eff i cacy not just 
on i ts formal acceptance by t he state bllt more i mportantly it must be 
underpi nned by as much public goodwi ll a s possible . Deten~ l on t o counter this 
must be ava ilable as an opt i on . 

I t should however be a pplied sparingly, be as short as possible , 
i n nature and as a minimum compl y wi t h the United Nctions B8dy 
f or the Protection of Persons under I mprisonment or De t ent i on . 
useful too, if Member states wer e to issue an annual r eport 
operated detention. 

Safe Country of Orig i n or First Asylu~: 

be non pena l 
of Principle 
It would be 

on how t hey 

Among those working i n t he area of asylum t here are mi xed views about t he 
concept of a "safe country" whe t her it be of I) .r:igin or f i r st as ylum. The 
latter is somet ime s ca lled the f i r st post countr y meani ng a country where the 
asylum seek.er did or could have sought refuge before a r r i ving i n another 
count r y to make a new application. 

There i s a view t hat t her e is no such legal concept as a safe country a d to 
introduce it i s t o per mi t a geograph i cal restriction to t he Geneva 
C t · 12 onven ~on . 

Member states as a ma t t er of prac t icality take a pragmat~.c view and feE:l t here 
is no option in pr act ice tu observing that in certain circumstances countr i es 
exis t to whi ch t he ter m can be safely applied . 

The crux of t he ma t ter is t o determine \."hen the concept can be "s afe l y" 
applied. To as sist in th ~ s , various criteria have been identified wi t h the 
overall ob j ect ive of ensuring that no injustice can be done t o the asylum 
s eeker i n the sense of thwarting his entitlement to asylum or termi nat ing 
prema t urely a r ight to asylum when granted. 

The debate cont i nues and the subject is archetypically one where the Member 
states mus t t ake guidance from the UNHCR which has the unique capaci t y to f orm 
a global overview of t his sensitive question. 

Ar tic le K,9 of the Maastricht Treaty 

Having opt ed , a s s ta t ed in the introductory sec tion, t o harmonize thei r asyl um 
laws and procedu r es by t he beginni~g of 1993, the Member States must be 
pr esumed to want th€ new regime to operate as efficaciously as possible . They 
mus t know tha t t hi s is not easily attained on an intergovernmental basis which 
is the me thod envi saged. Indeed they implicitly acknowledged th i s by adopt i ng 
the Declara t ion on Asyl um attached to the Maastricht Treaty and which foresees 
i nvoking by t he end of 1993 ar ticle K.9 so as to apply Article 100c of t he 

12 Vide Submi ssi on by Mr . Philip Rudge ErnE to t he Coromi ttee 
FE 201.532 
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Treaty to asylum matters. The legal base and the jurisdiction given by 
Article 100c is the best way of achieving the common ambition of an effective 
efficient and humane asylum regime. 

One must hope that the Maastricht Treaty will soon be ratified and early 
signals given that the Declaration will be honoured. 
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