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from: General Secretariat of the Council 

to CIREFI Group 

8499/1/94 

REV 1 
RESTREINT 

CIREFI 12 

Nos prevo docs: WGI 1691 (Annex 3) and 8351/94 CIREFI 10 

Subject: Summary of replies to the questionnaire on the imposition of penalties against 
carriers who bring in foreign nationals not in possession of correct documents 

This revised summary has been drawn up on the basis of the inventory of the replies of all 

the delegations (see 8351/94 CIREFI 10) to questionnaire WGI 1691 (Annex 3) on the 

penalties imposed on carriers who bring in foreign nationals not in possession of the correct 

documents. 
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SUMMARY 

of replies to questionnaire WGI 1691 (Annex 3) 

1 & 2. National legislation in force 

(a) No recognized carrier's liability 

-Ireland 

-Luxembourg (being planned) 

(b) Legislation in force 

Belgium Law of 14 July 1987 

Germany 1965 Aliens Law 
1982 Aliens Law 

Denmark Article 43(2)( 1) of the 1983 Aliens Law 
Article 59a of the 1989 Aliens Law 

Spain 1985 General Law on the status of Aliens (Organic Law 7/85 
and Law 8/1988 on breaches of the social order) 
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Article 499a(3) of the Penal Code 

France Law No 92-190 of 26 February 1992 and implementing 
Decree No 93-180 of 8 February 1993 (= Article 20a of 
Order No 45-2658 of 2 November 1945 relating to the 
conditions for entry and residence of aliens in France) 

Greece Article 19 of Law No 4310/29 on foreign nationals 
Law 1975/91 increases the penalties laid down 

Italy Law 39/90 of 28 February 1990 

Netherlands Aliens Law amended by the Law of 1 January 1994 

Portugal Decree-Law No 59/93 of 3 March 1993 

United Kingdom: Immigration Act 1987 (amending the 1971 Act) 
Immigration Order 1991 
Asylum and Immigration Appeals Act 1993 
Transit Visa Order 1993. 
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3. Penalties and bodies which may imoose such penalties 

3.1 . penalties 

Member States which recognize carriers' liability provide for different types of fines. 
Greece and the Netherlands also provide for prison sentences and in Germany the 
Federal Minister for the Interior may suspend the guilty carrier. 

(a) ~ 

Carriers guilty of fraud or negligence are liable to payment of fines of up to: 

- OM 20 000 in Germany; 
- SF 100 000 per person transported in Belgium; 
- FF 10 000 in France, and 
- £2 000 per illegal immigrant in the United Kingdom. 

Fines range between: 

- 500 000 and 1 5 million pesetas in Spain; 
- 100 000 and 5 million drachmas in Greece; 
- 200 000 and 500 000 lire in Italy; 
- 200 000 and 250 000 escudos in Portugal. 

In the Netherlands, the fine is FL 5 000. 

In Luxembourg the amending bill provides for the introduction of fines ranging 
between LF 25 000 and 5 000 000. 

(b) Prison sentences 
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In Greece Article 33 of Law 1975/91 provides for a prison sentence of at least 
one year. In the case of trafficking or if the carrier is likely to profit illegally from 
the activity or if he is a civil servant or works in the tourist industry, the sentence 
amounts to a minimum of two years. 

In the Netherlands, the carrier is liable to a prison sentence of up to six months. 

In Luxembourg an amending bill also provides for a prison sentence ranging from 
1 month to 3 years for those who, either directly or indirectly, and in particular 
through transport, accommodation or shelter, even free of charge, facilitate the 
illegal entry or residence of an alien. 
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(c) Other penalties 

In Germany the Federal Minister of the Interior may suspend the guilty carrier. 

3.2 Bodies 

Criminal penalties are imposed by the courts. The other bodies empowered to impose 
penalties on carriers vary: the Minister for the Interior (Germany. Denmark, Spain. 
France), the Minister for Labour (Spain), the Prefect (Greece, Italy), the Immigration 
Service (United Kingdom), the Secretariat of St(tte for Aliens (Portugal) and the 
Minister for Justice (Netherlands. luxembourg (being planned». 

4. Case law and practice 

In Belgium, since the adoption of the Law of 14 July 1987 no definitive sentence has 
been passed. A judgment delivered on 15 April 1993 stated that aircraft captains 
had neither the competence nor the authority to ensure compliance with provisions 
stipulating that air carriers had to take precautions to ensure that passengers were in 
possession of all the necessary documents. 

In Germany, only airlines have had fines imposed on them and have borne the cost of 
police escorts. The German Constitutional Council is examining the constitutionality 
of the rules governing fines. 

In Denmark, in practice the carrier must pay a fine if he could and should have 
prevented the entry into Denmark of an alien not holding all the necessary 
documents. 

In Spain, under case law, the fines laid down are imposed only if the guilty carriers 
were aware of the irregularity, i.e. if there was fraudulent intent. This means that in 
practice fines are rarely imposed. 

In France, fines are imposed where the alien is not in possession of any travel 
document, visa or residence permit submitted in lieu of a visa, or if one of those 
documents is no longer valid or manifestly acquired in a wrongful manner, falsified or 
forged. 

In Greece, any illegal immigrant is immediately re-embarked by the guilty carrier if he 
has arrived by boat or plane. Where another means of transport is involved. the 
immigrant and the carrier are brought before a judicial authority which will decide on 
the advisability and severity of the penalty. 

In the Netherlands, the measures are too recent for any case-law to have evolved. 
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In Portugal, once an infringement has been established, a police report is drawn up 
and sent to the Secretariat of State for Aliens and Frontiers which, if the 
circumstances correspond to those provided for in Article 101 of Decree-law 
No 59/93 of 3 March 1993, will decide on whether or not proceedings should be 
initiated. Since the entry into force of the 1993 Decree-law, a number of airlines 
have had to pay fines. In most cases, the airlines paid up immediately, while in other 
cases they lodged appeals. So far only one judgment has been handed down, which 
upheld the fine. It is still too early to evaluate the effects of this Decree-Law. 

In the United Kingdom, before requiring the payment of a fine the circumstances need 
to be examined in detail. If the carrier considers the fine unjustified, he has 30 days 
to challenge the fine before the port authorities arid a further 30 days to appeal to 
Immigration Service Headquarters. If the charges are maintained following these 
two procedures, the carrier must pay the fine. 

5. Guidelines for the various bodies and carriers 

As a rule Member States have endeavoured to ensure that carriers are informed of 
their obligations at the time of the entry into force of new laws or new amendments 
(Belgium. Spain. France. Greece. Netherlands. Portugal. United Kingdom) and about 
the "risk" countries (Germany). 

In France the law was applied with leniency during the information period. 

In the Netherlands, the Director of Public Prosecutions has also drafted guidelines for 
the courts. However, they have not yet been published. 

In the United Kingdom, the Immigration Service organizes a training programme for 
carriers in the United Kingdom and abroad. At the end of 1993, 207 visits to 
67 different countries had been organized since the entry into force of the Act. 

6. Trends in the number of aliens carried without the correct documents 

Generally speaking, there has been a reduction in the number of passengers in an 
irregular situation at borders since the adoption of the laws relating to carriers' 
liability. In the case of some countries (Germany. Denmark. Greece. Italy) this is 
attributable to the deterrent effect of the said measures and to training efforts 
(Germany). In other countries (France. Portugal) no such causal link has yet been 
esta blished. 
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In Belgium, despite the absence of penalties imposed by the courts, the number of 
inadmissible passengers at Brussels National Airport is decreasing: 

1990: 1 679 
1991:1971 
1992:1415 
1993: 1147. 

In Germany, the number of airline passengers entering the country illegally has 
dropped from 20% to 2% of the total number of persons carried. 

In Italy, since 1990, 1 250 infringements have been noted, of which 1 225 gave rise 
to penalties and 25 remain pending. 

In the United Kingdom, the number of passengers arriving in the country without all 
the necessary documentation reached a peak of 14 000 and 10 000 fines in 1990. 
Since then there has been a considerable drop and in 1993 passengers in an irregular 
situation numbered about 9 000, while 5 600 fines were imposed. 

7. Costs for which the carrier is liable 

In a number of Member States (France, Greece) carriers must cover the costs of the 
stay of an alien in an irregular situation. In Belgium, this is a flat-rate daily amount of 
BF 1 290 in 1994. In the United Kingdom, carriers are exempted from detention 
costs if the passenger held a valid visa upon arrival. 

Sometimes carriers must defray the escort costs (Germany, France). 

In Luxembourg, under the reformed system, carriers would be jointly and severally 
liable with the passenger for payment of the costs of the passenger's 
accommodation, residence, health care and repatriation. 

8. Repatriation requirement 

All countries which recognize carriers' liability impose a repatriation requirement. 

9. Difficulty of establishing the country of origin 

In the light of available data, Member States make a presumption as to nationality 
(Belgium. Denmark. France. Greece. Italy. United Kingdom) on the basis of which an 
application for a laissez-passer is made with a view to repatriation. 
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In Spain and Portugal, checks are carried out on passengers leaving the plane on 
"problem" flights to prevent those without papers from blending in with passengers 
from other flights in the terminal and hence to make it easier to identify the carrier 
and the country from which they have come. 
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ANNEX 

SUMMARY TABLE 

Carriers' liability Penalties Costs 
State Repatriation Bodies 

Administrative Criminal requirement Fine Prison Other Stay Escort 
sentence services 

B Yes Yes Yes No No - Yes No 

DK Yes Yes Yes No No Interior No No 

D Yes Yes Yes Yes No Yes Interior No Yes I 

GR Yes Yes Yes Yes No No Prefect Yes No 

E Yes Yes Yes Yes Yes No Interior No No 
Labour 

F Yes Yes Yes Yes No No Interior Yes Yes 

IRL No - - - -

I Yes Yes No No Prefect No No 

L Being planned - - - -

NL Yes Yes Yes Yes Yes No Justice No No 

P Yes Yes Yes No No Secretary of No No 
State for Aliens 

UK Yes Yes Yes No No Immigration Yes No 
Service 
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