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from: the General Secretariat of the Council

to : Members of the Visa Working Party

Subject: Criteria used for the inclusion of countries subject to a visa requirement under the
Schengen arrangements

The attached document was discussed at the last meeting of the Visa Working Party on
14 July 1944 in the context of the Commission’s proposal for a regulation determining the
third countries whose nationals must be in possession of a visa when crossing the external

borders of the Member States.
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BASIC CRITERIA FOR INCLUSION ON THE COMMON
LIST OF COUNTRIES SUBJECT TO A VISA REQUIREMENT

1. The basic criteria laid down in the Schengen Agreement and the Convention applying

the Schengen Agreement

Article 7 of the Schengen Agreement of 14 June 1985 lays down, as a short-term
measure applicable between the entry into force of the Agreement and the abolition of
checks at common borders, that the Parties shall endeavour "to approximate as soon as
possible their visa policies in order to avoid any adverse consequences ..... in the field
of immigration and security .... taking into account the need to assure the protection of

the entire territory ..... against illegal immigrants and activities which could jeopardize
security.”

Long-term measures concerning the movement of persons include the stipulation that
the Parties "shall endeavour to harmonize their visa policies" (Article 20). Taken in
conjunction with the stated objective of the measures applicable in the long term to the
movement of persons (Article 17), this Article confirms quite clearly the basic objectives

of safeguarding internal security and combating illegal immigration.
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The undertaking by the Contracting States to pursue by common agreement the
harmonization of their policies on visas (Article 9 of the Convention applying the
Schengen Agreement) as part of a common policy on the movement of persons must

not be separated from the objectives of that undertaking and its underlying rationale.

The two common basic objectives (to combat illegal immigration and to safeguard
security) have resulted in the establishment and updating of a common list of countries

subject to a visa requirement.
Implications of inclusion on the common list of States subject to a visa requirement

Article 9(2) of the Convention applying the Agreement stipulates that the visa
arrangements common to all the Contracting Parties at the time when the Convention is

signed or later may be amended only by common agreement.

It must be stressed that a State is not entered on the common list of States subject to a
visa requirement simply because all the Schengen States require a visa of nationals of
that State; a formal decision is required. For example, since the collapse of the USSR,
its constituent republics continue to be subject to a visa requirement, but only the
republics which joined the CIS and Georgia have been formally entered on the common
list. Latvia, Lithuania and Estonia have not been entered on the list despite the fact that

all the Schengen States require nationals of those countries to have visas.

The fact that a State appears on the common list has important implications for all the
Contracting Parties: derogations from these common arrangements can be granted only
on an exceptional basis and on pressing domestic-policy grounds requiring an urgent

decision. Such exceptions must, by their nature, be regarded as temporary.
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Criteria for gradual harmonization

The undertaking by the Schengen States in respect of visas is obviously permanent :
"The Contracting Parties undertake to pursue by common agreement the harmonization

of their policies on visas....". Such an undertaking implies that the Contracting States
will regularly review their visa agreements in order to adapt them to new developments
and that they will seek common solutions or, at the very least, that they will give one

another mutual assurances that their national decisions on the matter will take account

of their partners’ interests.

Hitherto, the prevention of illegal immigration and the protection of internal security
have been the two criteria underpinning common policy in this area, but account also

needs to be taken of international politics when devising a common policy.

The criterion of existing or potential illegal immigration from or through certain countries
is particularly useful since it permits the use of objective tangible parameters to update
the common list of countries subject to a visa requirement. Below, as an indication, is a
non-exhaustive list of such criteria: entry and exit statistics, reports from immigration
departments on legal and illegal immigration and on unfounded asylum applications, the
number of asylum applications rejected, statistics on refusal of entry at the border,
particularly on grounds of obvious lack of required means of subsistence, refusals of
entry and expulsions, systematic technical barriers to the repatriation of nationals of
certain States, identified illegal immigration or travel document forgery networks, lack
of co-operation from the authorities of the countries of origin or of transit of illegal
immigrants; information on all these aspects culled through consular co-operation

between the Schengen States.
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The second of the two criteria (protection and maintenance of security) also provides a
useful means of assessment through the existence of machinery enabling risks to be
identified, analysed and assessed.

There is no doubt that at national level States invoke other criteria to change their visa
arrangements: reciprocity, political expediency, international relations, historical ties and
cultural exchanges, economic and trade relations or the existence of conventions
offsetting the risks of illegal immigration. Among such criteria is one which, in the
Schengen States’ framework of solidarity, would prove very useful, namely that of
reciprocity with regard to the arrangements applied to the citizens of those States.

Consideration should be given to the value and operability of such criteria in the
Schengen context,

The introduction of reciprocal arrangements and the conclusion of conventions
offsetting risks of illegal immigration (for example re-admission agreements) do not
seem sufficient to attain the basic objectives of combating illegal immigration and
safeguarding internal security. But how should political factors which are not directly
linked to security be taken into account in the Schengen context?

The common task which needs to be done is to update the list of States for which the
Schengen States have different arrangements.

Those delegations which consider that the concept of common arrangements applies
only to the list of States subject to a visa requirement (which therefore constitutes the
only list which cannot be amended without a unanimous decision) also stress that
freedom to reintroduce a visa requirement is a factor which allows greater flexibility
with regard to reducing the number of countries on the list of States for which only
some of the Schengen States require a visa.

It seems somewhat unrealistic to hope to obtain identical movement arrangements in
the short or medium term. This does not, however, prevent the Schengen States from
applying the following criteria in order to progress in a balanced and sensible fashion:

(a) Fundamental criteria for all the Schengen States:

1. Risk (or absence of risk) of illegal immigration for all or part of the territory
covered by the Schengen Agreement.

2. Threat (or lack of threat) to the internal security of one or more
Schengen States.
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(b) Other criteria:

3. Reciprocity

4. Adoption of countervailing measures

5. Automatic application of certain principles

6. Political expediency

7. Grounds connected with domestic or international politics

8. Regional consistency.

3.1.

3.2

3.3.
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lllegal immigration. This is a fundamental criterion used for deciding whether
to introduce or abolish a visa requirement. The risk of illegal immigration to
which a Schengen State or all the territory covered by the Schengen
Agreement is exposed can be quantified, or at least appraised, the best
method being a statistical analysis of migratory flows.

Security. This is also a fundamental criterion, which is more difficult to
quantify and interpret objectively; there are, however, ways of evaluating it
and it is possible to devise joint machinery to assess whether this parameter
justifies amending or upholding policy on visas. The Schengen system is
based on mutual trust and a presumption that partner States make
statements in good faith, which means that if one of the Schengen States

declares that it is exposed to security risks or threats it is entitled to expect
understanding and solidarity from its partners.

Reciprocity. This criterion can only be invoked to remove a visa requirement
if there is no risk of immigration or if countervailing measures enable the risk
to be taken. The fact of requiring, on the basis of reciprocity, that countries
which subject some Schengen States to a visa requirement free all the
Schengen States from such a requirement will help reinforce the internal
cohesion of the Schengen group, ease movement and reduce the number of
countries to which the Schengen States apply different arrangements.
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3.4.

3.5.

3.6.

3.8.

Adoption of countervailing measures. Such measures include multilateral
agreements on the readmission of foreigners who have entered illegally,
foreigners whose visas have expired or foreigners who are in an irregular
situation for having extended their stay beyond the period for which they are
entitled to stay without a visa. In some cases, co-operation or development
aid can be offered in return for this type of agreement.

Automatic application of certain principles to visa arrangements. At present,
visas are required in all the Schengen States as a general rule. All newly
independent States are therefore, in theory, subject to a visa requirement.
This is also true of all States which have resulted from the disintegration of
another State except where, in the event of a prior agreement to abolish
visas, a statement is made to the effect that the agreement in question
continues to exist in accordance with the rule of succession of States.

Consideration should be given to whether this principle may be regarded as
part of the Schengen "acquis”.

The criterion of political expediency. 3.7. The criterion of national and
international politics.

These criteria are invoked mainly by States on an individual basis. The first is
tied to geographical and time factors. The second is more a question of
historical and structural factors than of short-term policy; it is related chiefly
to historical ties, cultural affinities, trade relations, etc.

Regional consistency. Regional consistency is a subsidiary criterion which
will therefore be applied as a secondary consideration.

It is one which must be taken into account insofar as the situation in one
country cannot be considered in isolation. If, in a given region one State
alone is freed from a visa requirement, it is obvious that illegal immigration
will target that country, that immigration networks will be set up, etc.
Furthermore it is always difficult to afford different treatment to States
belonging to the same region.

On the other hand, this criterion should not prevent a State from being given
special treatment within a region, where this is justified for other reasons.
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4. How to make progress in gradual harmonization
1. Regular up-dating of the common list and of reports on the situation.
2. Adoption of harmonization criteria; where applicable, addition of new criteria.
3. Application of the criteria by the Schengen States.

It is necessary to know the relative importance the Schengen States attach to such
criteria for justifying maintenance of their position vis-a-vis a third country or for asking
their partners to apply different arrangements to a third country.

In an initial stage, such a study could concern only countries for which the difference
between the arrangements applied by the Schengen States is minimal (when a single

Schengen State applies different arrangements) or slight (when two or three Schengen
States apply different arrangements).
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