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Subject: List of persons to be refused entry (Article 10) 

Under the terms of the second sentence of Article 10(2) of the 1991 draft Convention, only 

nationals of Member States were exempt from notification for refusal of entry to the 

Community. 

By contrast, under the present Commission draft in Article 10 of the Convention it must be 

assumed that in addition to citize:.s of the Union, all other "persons entitled under 

Community law" are exempt from the joint list. This interpretation is the consequence of the 

regulatory system chosen in Article 1 a of the draft Convention. 

At the meeting of the working group on External Frontiers on 2 September 1994, however, 

two delegations called for re-introduction of the wording of the second sentence of 

Article 10(2) of the old version. 

The Presidency considers that the following distinction should be drawn as regards the 

inclusion of "persons entitled under Community law" in the list to be drawn up under 

Article 10: 

1. Citizens of the Union within the meaning of Article 8 (1) of the EC Treaty 

Article 48(3) of the EC Treaty in conjunction with Directive 64/221/EEC simply authorizes 

Member States to limit freedom of movement within their territories; it does not allow 

them to impose a ban covering the whole of Community territory, and so EU nationals 

cannot be put on the Community list of persons to be refused entry. Furthermore, under 

Community law, EU nationals cannot be refused entry into the Member State whose 

nationality they hold. 
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2. Nationals of Contracting States to the EEA Agreement 

The clauses contained in Articles 28 and 33 of the EEA Agreement likewise authorize 

Member States merely to impose bans limited to their territories only. If nationals of 

EEA Contracting States were to be put on the joint list in accordance with Article 10 of 

the draft Act drawing up the External Frontiers Convention, but EU nationals were not, it 

would run counter to the principle of non-discrimination ·established in Article 4 of the 

EEA Agreement. 

It should also be borne in mind that the EEA Agreement is designed to place nationals of 

EEA States on an equal footing with EU nationals as regards freedom of movement. It 

would not be consistent with this EEA Agreement aim if nationals of EEA States were 

subject to notification to be refused entry, but nationals of Member States of the 

European Union were not. 

3. Family members entitled under Community law 

In the case of family members entitled under Community law, the right of freedom of 

movement is limited to the territory of the Member State in which the EU/EEA national 

(from whom the entitlement derives) is resident by virtue of his right to freedom of 

movement under Community law. Notification of these persons in the joint list would 

thus mean making re-entry more difficult for family members, even in the country where 

the conditions for their entitlement under Community law have been positively 

established. 

On the one hand, the privileged legal position of family members justifies their being 

treated differently from other third-country nationals as regards notification. On the other 

hand, the fact that their freedom of movement is restricted means that they can be given 

only limited equality with EU/EEA nationals. 

The Presidency considers that there are two ways of catering for the special legal position 

of family members entitled under Community law: 
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- either non-inclusion on the joint list with the proviso that the other Member States be 

informed of inclusion on a national list and be able to provide for inclusion on their own 

national lists, or 

- inclusion on the joint list, but mentioning specifically that there is entitlement, and in 

which Member State. This would leave each Member State free to decide not to 

enforce an entry ban in individual cases, on the grounds' of entitlement under 

Community law. If this course were taken, the draft EIS Convention would have to be 

extended to cover the data categories to be input. This matter could be dealt with by 

the Horizontal Group on Data Processing. 

As to the conditions subject to which any entitlement under Community law as a family 

member should be taken into consideration for notification purposes, the Presidency takes 

the following view: 

- Entitlement should be deemed to be proven and should be taken into account if the 

third-country national can show a residence permit issued by the Member States in 

accordance with Community legal provisions on entry and residence. 

- If the third-country national is resident in the Member State which wishes to notify him, 

that Member State should settle the question of entitlement under Community law 

definitively. 

- If the Member State which wishes to notify the third-country national has information 

that he is resident in another Member State, that Member State should be asked 

whether there is any entitlement under Community law before notification is made. 

- Otherwise the procedure should follow the principles applicable to third-country 

nationals. However, the relevant data records should be corrected accordingly as soon 

as the notifying state is informed by the authorities of a Member State that there is an 

entitlement under Community law. 
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