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OUTCOME OF PROCEEDINGS

of: Horizontal Working Party on Data Processing

on: 31 March 1995

No. prev. doc.: 4782/95 CK4 11

Subject:  Draft Convention setting up a European Information System (EIS)

I. ADOPTION OF THE AGENDA and OUTCOME OF PROCEEDINGS

A. The Working Party adopted the agenda set out in Telex No 1196 of 20 March 1995, as verbally
amended by the Presidency, deleting item 2(d) as having been adopted at the meeting of the K .4
Committee on 22 and 23 February 1995.

B. Regarding the outcome of proceedings of the last meeting set out in 4782/95 CK4 11, an amendment to

point B.2, second line, was adopted. It should read as follows:

"It stated that it hoped to lift its reservation soon, following the political agreement reached within the
General Affairs Council of 6 February 1995 and the adoption of the common position at the
ECOFIN Council meeting on 20 February 1995 ("A" item) on the Directive on the protection of (...)
data."

EUROPEAN INFORMATION SYSTEM (EIS) (4782/95 CK4 11)

II.Examination of reservations on Articles 4, 26, 27, 32 and 36
(4782/95 CK4 11)

(1) Article 4 (Personal data with a view to arrest)

The Irish delegation maintained its reservation on the constitutional and legislative implications. Since a
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measure such as that provided for in Article 4 would require a change to its national legislation, it said
that it would not be able to adopt a final position until its Government had expressed a view on the

matter.
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(i1) Articles 26 and 27 (Transmission of personal data)

The United Kingdom delegation was not yet able to withdraw its reservation on the transmission of
non-computerized data and asked for clarification concerning the type of data to be included in the

personal data files and the relationship with the proposal for a Directive on data protection.

The Commission explained the scope of the above proposal for a Directive and the absence of any
link with the EIS Convention, stressing that the proposal for a Directive, as it did not cover Titles V
and VI of the TEU, left Member States free as regards the protection of these data.

(i)  Article 32 (Joint supervisory authority)
The current wording of this Article was maintained by the Working Party, which decided to add a
footnote to it pointing out that Article 32 might well be amended in the light of developments in the
draft Convention on the establishment of Europol.

(iv)  Article 36 (Final provisions - entry into force and implementation)

At the meeting, the Spanish, Italian and Netherlands delegations and the Commuission representative

submitted drafting suggestions for Article 36(2), second and third subparagraphs.

After a long discussion, the following suggestions from the Netherlands and the Commission,

amended as a result of the debate, were retained as alternatives:

Netherlands suggestion

"Article 36(2)

(subpara. 2) The provisions of this Convention shall be implemented four months after the date of its
entry into force, but at the earliest at the same time as the entry into force of the Convention on the
crossing of the external frontiers.

(subpara. 3) Nevertheless, if it is found that the EIS cannot be operational and accessible in all the
Member States on the date on which the provisions of this Convention are put into effect, this latter
will be deferred until a date fixed by the High Contracting Parties meeting in Council."
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III.

Similarly it could be suggested to the Working Party dealing with the Convention on the crossing of
the external frontiers that provision be made for the introduction of a parallel provision such as the

following:

"This Convention shall enter into force on the first day of the [second] month following the lodging of
the instrument of ratification, acceptance or approval by the last Member State to carry out this
formality, but at the carliest on the same date as the EIS Convention is put into effect.”

Commission suggestion;

"Article 36(2)

(subpara. 2) The provisions of this Convention shall be implemented 4 months after the date of entry
into force.

(subpara. 3) Nevertheless, if it is found that the EIS cannot be operational and accessible in all the
Member States on the date on which the provisions of this Convention are put into effect, this latter
will be deferred until a date fixed by the High Contracting Parties meeting in Council.

(subpara. 4) In any event, the provisions of this Convention necessary for the implementation of
Axrticle 13[2] of the Convention on the crossing of the external frontiers shall be implemented at the
same time as the entry into force of that Convention."

The Presidency asked the delegations to consider the political consequences of the two forms of words

in order to enable this point to be finalized at the next meeting.

Examination of the reservations on statement No 5 on the links between the EIS and the SIS
(4782/95 CK4 11, p. 38)

(@) Point A. The Irish and United Kingdom delegations entered scrutiny reservations on point A

concerning the taking over of legislation adopted under Schengen (third linc) and the retroactive

sharing out of costs (last ling).

The Presidency pointed out:

- that this was only a general principle;

— the explicit reference in point A to the fact that the High Contracting Partics:

"_..will seek to make only those changes which are necessary for their adaptation” (i.e. to the

legislation adopted in the Schengen context).

6547/95

kis/SMS/mn EN



(b) Point B. The Netherlands delegation entered a scrutiny reservation on the wording of point B. While
it agreed in principle, it felt that the objectives/obligations set out in point B should be met under

Schengen and not by the Member States in the context of this Convention.

IV. Identification and method of settling disputes

(a) Instructions of the K.4 Committee of 22 and 23 February 1995
(point 8 of 5200/95 CK4 15)

The Presidency reminded the delegations that the K.4 Commuttee of 22 and 23 February 1995 had
instructed the Working Party, if necessary assisted by legal experts, to devote its next meeting to
identifying the various types of dispute which might arise and to try to define the appropriate

procedures/mechanisms/bodies for resolving them.

(b) Types of dispute

After referring to the fact that the Working Party had been instructed to examine the various risks
and conflicts and the procedures for settling them, the Chairwoman asked for the views of all the

delegations, giving the floor first to the French delegation.

The French delecgation considered that the Court of Justice could have no competence regarding acts
which gave cause for complaint as the data integrated into the EIS were exclusively national data; as
each country had its own method of settling this type of conflict and was alone responsible for
entering data which gave cause for complaint, these disputes should be settled in national courts.
Furthermore the European Court of Human Rights was competent regarding these matters once the
channels for national proceedings had been exhausted. Disputes between States should be settled
under the terms of the Convention itself (Article 29) within the Council: the Court of Justice would
be competent only where an act giving cause for complaint could be considercd as infringing
Community law.

This position was supported by Spain, Ireland, the United Kingdom and Denmark.

Other delegations and the Commission representative were in favour of a role for the Court of

Justice. Some of them wanted the Court to have a somewhat limited role,
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whereas others, such as the German, Belgian, Italian, Luxembourg, Netherlands and Finnish delegations
and the Commission representative, wanted in particular to confer on it powers in the area of
preliminary rulings, disputes between Member States and individual appeals.

The Swedish delegation reserved its position.

The Commission referred in this connection to the opinion of the Council Lega! Service in the context of

the CIS Convention set out in 6151/95 JUR 65 ENFOCUSTOM 12.

The Belgian delegation presented the following alternatives:

Article 29. new paragraph 4

"Any difference of views between the Member States regarding the application and interpretation of the
Convention shall be examined within the Council with a view to finding a settlement. If the Council is
unable to reach agreement within a [six-month] period, the Court of Justice of the European

Communities may be called upon to act, on the initiative of one or more Member States."

New paragraph 5

"At the request of a national court, the Court of Justice shall be competent to act. on a preliminary basis,
on a question of interpretation of the Convention brought before that national court. [Alternative: "on a

question of interpretation of Articles ... of the Convention.]"

(c) Conclusions

A note on possible disputes and the various ways of settling them will have to be snbmitted to the K .4
Committee on the basis of delegations' contributions. The Presidency therefore asked delegations to
forward to the Presidency and the General Secretariat their detailed comments on the matter, in writing,

by 30 April 1995. On that basis it would draw up a note which would be sent to delegations in May

and examined at the next meeting.
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