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Subject: Draft Council Recommendation on combating the illegal employment of third-country
nationals

Delegations will find attached the Spanish Presidency's proposed text on combating the illegal employment

of third-country nationals, as amended following the meeting of the Migration Working Party (Expulsion)
on 10 November 1995.

Additions to the previous version are underlined and omissions indicated by bracketed dots. The

amendments of form suggested by the Council Legal Service have also been incorporated in the text.

Delegations' comments and reservations are given on facing pages.

Examination of this text will be continued under the Italian Presidency.
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DELEGATIONS' COMMENTS

Most delegations (B/DK/D/GR/A/P/FIN/S/UK) entered linguistic reservations on the entire text.

The Irish delegation wanted it spelt out what this draft Recommendation added to the text referred to in the

first citation, i.e. the Council Recommendation on harmonizing means of combating illegal immigration and

illegal employment and improving the relevant means of control.

The Netherlands delegation expressed doubts about the reference to "promotion of employment" in the

second recital since the present text was concerned only with combating illegal employment.

The United Kingdom delegation wanted a reference made in the preamble to the Resolution on limitations

on admissions of third-country nationals to the Member States for employment.
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DRAFT COUNCIL RECOMMENDATION
ON COMBATING THE ILLEGAL EMPLOYMENT OF THIRD-COUNTRY NATIONALS

THE COUNCIL OF THE EUROPEAN UNION,

Having regard to the Council Recommendation of 22 December 1995 on harmonizing means of combating

illegal immigration and illegal employment and improving the relevant means of control (*);

Whereas Article K.1(3)(c) of the Treaty on European Union lays down that combating unauthorized
immigration, residence and work by nationals of third countries on the territory of Member States

constitutes a matter of common interest;

Whereas measures to combat the illegal employment and exploitation of third-country nationals should be
complemented, as an essential means of integration, by the promotion of the employment and vocational

training of foreign workers lawfully established in the territory of the Member States;

Whereas illegal employment may distort the conditions of free competition in the internal market by

reducing social costs or offering other advantages for employers and by lowering levels of social protection;

Whereas this Recommendation is aimed at strengthening cooperation between Member States on

immigration policies in relation to third countries;

Whereas this Recommendation is without prejudice to Community legislation, and measures against illegal
employment must take account of Community law insofar as such law concerns third-country nationals

working in the territory of a Member State;

A [Reference to the Official Journal]
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Whereas this Recommendation is without prejudice to the European Convention for the Protection of
Human Rights and Fundamental Freedoms of 4 November 1950 and the Geneva Convention of 28 July 1951
relating to the Status of Refugees, as amended by the New York Protocol of 31 January 1967,
HAS ADOPTED THIS RECOMMENDATION:

I. Scope
This Recommendation shall apply to third-country nationals, with the exception of:

- members of the families of citizens of the European Union;

- nationals of Member States of the European Free Trade Association party to the Agreement on the

European Economic Area and members of their families.

This Recommendation shall be without prejudice to the rights of third-country nationals whose status is
covered by agreements concluded with third States by the European Community, by the European
Community and its Member States or by one or more Member States, where such agreements contain more

favourable provisions relating to employment.

I1. Authorization to work

1. Third-country nationals wishing to work in the territory of a Member State should be in possession of

the authorizations to reside and to work required by the legislation of the Member State concerned.

2. The activity carried out, the post and its location and duration should effectively correspond to the

content of the authorization granted by the Member State concerned.
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The United Kingdom delegation entered a substantive reservation on the whole of section Il as UK

legislation did not provide for any penalties for employers of third-country nationals in an illegal situation.

However, the United Kingdom delegation said that such provisions were currently under consideration in

the United Kingdom and that, the illegal trafficking in labour referred to in paragraph 4 was already

penalized.

The Irish delegation entered a scrutiny reservation on paragraphs 3 and 5. The Austrian delegation felt that

these measures were excessive and wondered about the question of judicial control. In Austria there were

not at present any penalties for persons "encouraging, facilitating or promoting illegal employment".
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I11. Penalties for employing persons without authorization

1.  Member States should regard as an offence the employment of third-country nationals who do not
possess the necessary authorization or who, where they do possess authorization, carry out activities

different from those authorized.

2. Such unlawful employment of third-country nationals should give rise to the imposition of both
criminal and administrative penalties in accordance with the provisions of the law of the Member

State concerned.

3. Such penalties should be imposed upon persons who employ illegal workers and those who encourage,

facilitate or promote illegal employment ( ...).

4.  Member States should regard ( ... ) illegal trafficking in labour from third countries organized by

persons acting on their own or in networks as a criminal offence.

5. The following guiding principles in particular should be taken into account in punishing the unlawful

employment of workers without authorization:

— the guarantees proper to the rule of law and the establishment of the relevant mechanisms and

procedures for judicial control;

— the establishment of penalties which are effective, dissuasive, appropriate and proportionate to the

offences committed:;

— the elimination of added profits or other advantages for the entrepreneur and reparation for any

damage to or lessening of the social rights of the workers concerned.

IV. Coordination of enforcement agencies

Member States should adopt the measures necessary to coordinate the activities of the competent authorities,

in particular the police, immigration services, and labour and employment services, with the aim of

combating the illegal employment and the exploitation of third-country nationals, given that the
specialization in separate areas of control necessary for systematic and organized enforcement operations

should be supplemented by the necessary collaboration and coordination in the activities of those services.
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The police should assist the labour and employment services through the preparation of joint actions to be
defined by sectors of productive activity, geographical areas and periods of time in which non-compliance
with the rules on the employment of third-country nationals appears to be concentrated and investigation of

which is entrusted to the labour and employment services.

Such assistance might take the form of:

—  support, at the request of the labour or employment services for preventive action, such as inspection
visits to places of work where there is hard evidence that the activities of those services could be

obstructed, nullified or involve any type of risk;

— support during inspections where the work of the labour or employment services is seriously impeded

in their investigations into the hidden economy;

—  prompt support where assistance is requested by the labour or employment services in emergency

situations.

V. Exchange of information

Member States should exchange information regularly and habitually, both bilaterally and within the

Council, regarding the fight against the illegal employment of third-country nationals and organized

networks trafficking in third-country nationals.

V1. Monitoring of compliance with the Recommendation

The Council shall periodically examine the progress of compliance with the principles of this

Recommendation.
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