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By letter of 29 September 1994 the Council consulted Parliament, pursuant to
Article K.3(2) of the Treaty on European Union, on the proposal for a Council
of the European Union Act establishing a Convention for the protection of the
Communities' financial interests (Commission initiative) and on the proposal for
a Council Decision on joint action regarding the protection of the financial
interests of the European Communities on the basis of Article K.3 of the TEU
(United Kingdom initiative).

At the sitting of 24 October 1994 the President of the European Parliament
announced that he had referred these proposals to the Committee on Civil
Liberties and Internal Affairs as the committee responsible and to the Committee
on Budgetary Control and the Committee on Legal Affairs and Citizens' Rights for
their opinions.

At its meeting of 16 September 1994, the Committee on Civil Liberties and
Internal Affairs appointed Mr Bontempi rapporteur.

The Committee on Civil Liberties and Internal Affairs considered the Commission
proposal and the draft report at its meetings of 24 November, 20 December 1994,
23 January, 22 February and 2 March 1995,

At the last meeting the committee unanimously adopted the draft legislative
resolution on the proposal establishing a Convention for the protection of the
Communities' financial interests (Commission initiative) and on the proposal for
a Council Decision on joint action regarding the protection of the financial
interests of the European Communities on the basis of Article K.3 of the TEU
(United Kingdom initiative).

The following took part in the vote: Vitorino, chairman; Bontempi, rapporteur;
Chanterie, De Esteban Martin, Elliott, Ford, Haarder, Lindeperg, Linzer,
Manisco, Nassauer, Oostlander, Ryttar, Salisch, Stewart-Clark, Theato (for
Colombo Svevo pursuant to Rule 138(2)) and Zimmermann.

The opinion of the Committee on Budgetary Control is attached.

At the time when the vote was held, the opinion of the Committee on Legal
Affairs and Citizens' Rights was not available.

The report was tabled on 3 March 1995.

The deadline for tabling amendments will be indicated in the draft agenda for
the relevant part-session.
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AT
DRAFT LEGISLATIVE RESOLUTION

Legislative resolution on the proposal for a Council of the European Union Act
establishing a Convention for the protection of the Communities' financial
interests

(Commission initiative)

The European Parliament,

- based on the proposal for a Council of the European Union Act establishing
a convention for the protection of the Communitieﬁ' financial interests
(Commission initiative) (COM(94)0214 - 94/0911(CNS)) ,

- having been consulted by the Council in accordance with the Treaty on
European Union (C4-0156/94),

- having regard to Rules 58 and 93 of its Rules of Procedure,

- having regard to the report of the Committee on Civil Liberties and Internal
Affairs and the opinion of the Committee on Budgetary Control (R4-0039/95),

1. Rejects the Commission proposal;

2. Calls for the proposal to be withdrawn;

3. Calls on the Commission to submit as soon as possible a proposal for a
directive on the protection of the Communities' financial interests on the

basis of Articles 100a and 20%a of the EC Treaty;

4. Instructs its President to forward this opinion to the Council, the
Commission and the governments and parliaments of the Member States.

' 0J C 216, 6.8.1994, p. 11
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A I
DRAFT LEGISLATIVE RESQLUTIQON

Legislative resolution on the proposal for a Council Decision on joint action
regarding the protection of the financial interests of the European Communities
on the basis of Article K.3 of the TEU (United Kingdom initiative)

The Furopean Parliament,

- based on the proposal for a Council Decision on joint action regarding the
protection of the financial interests of the European Communities on the
basis of Article K.3 of the TEU (United Kingdom initiative) (5342/94 -
94/0923 (CNS)),

- having been consulted by the Council in accordance with the Treaty on
European Union (C4-0157/94),

- having regard to Rules 58 and 93 of its Rules of Procedure,

- having regard to the report of the Committee on Civil Liberties and Internal
Affairs and the opinion of the Committee on Budgetary Control (A4-0039/95),

1. Rejects the United Kingdom proposal;

2. Calls for the proposal to be withdrawn;

3. Calls on the Commission to submit as soon as possible a proposal for a
directive on the protection of the Communities' financial interests on the

basis of Articles 100a and 209a of the EC Treaty;

4. Instructs its President to forward this opinion to the Council, the
Commission and the governments and parliaments of the Member States.
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B
EXPLANATORY STATEMENT

INTRODUCTION

1. The first difficulty encountered in drawing up the opinion on the proposal
for a Convention for the protection of the Community's financial interests was
essentially a legal problem concerning, in particular, the connection between
the first and third pillars of the Maastricht Treaty.

2. In its resolution of 16 December 1993 the European Parliament drew a clear
distinction between fraud on an international scale and Community fraud.
International fraud refers to 'all those acts committed with deliberate
fraudulent intent to the detriment of legitimate public and private interests,
and which are international in nature', while Community fraud affects the
financial interests of the European Community. This distinction was in fact
emphasized in the explanatory statement contained in the report of the European
Parliament's Committee on Civil Liberties on the subject.

3. The European Parliament called for measures to combat fraud on an
international scale on the basis of Article K.3(2) of Title VI of the Treaty.
As regards Community fraud, Parliament's resolutions of 16 December 1993 and
March 1994 called on the Commission to submit to it legislative proposals whose
legal basis would be Articles 100a and 209a of the Treaty.

SCOPE OF THE PROVISIONS

4. Article K.1(5) provides for measures to combat fraud on an international
scale but does not clearly state what the term 'international fraud' covers.
Even a broad interpretation of the term to cover any fraudulent act, which in
theory means including Community fraud, does not imply that both types of fraud
are to be governed by legislation under the third pillar. The first paragraph
of Article K.1 stipulates that cooperation is to take place 'without prejudice
to the powers of the European Community', i.e. within a single sector, the
provisions of the Treaty, which in general are binding, must prevail over those
adopted by intergovernmental cooperation.

5. Moreover, the third paragraph of Article A stipulates that 'the Union shall
be founded on the European Communities, supplemented by the policies and forms
of cooperation established by this Treaty'. Article B adds that one of the
Union's objectives will be 'to maintain in full the acquis communautaire and
build on it with a view to considering, through the procedure referred to in
Article N(2), to what extent the policies and forms of cooperation introduced
by this Treaty may need to be revised with the aim of ensuring the effectiveness
of the mechanisms and the institutions of the Community' (Article B, fifth
indent). It is obvious that the reference to maintaining in full the 'acquis
communautaire' was introduced to alleviate fears of a step backwards in terms
of the institutional set-up. Unfortunately, such fears are not unfounded when
one considers the Council's growing tendency to apply Title VI even in respect
of matters which unquestionably come under Community powers. There is a danger
that, in the face of objective legal and institutional difficulties (in this
particular case, that of determining responsibility in criminal matters), an
approach based on 'renationalizing' Community policies will be adopted instead
of courageously opting for harmonisation, albeit within the limits of what is
possible in the sector.
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6. The third pillar should therefore be considered as complementary to the
first pillar wherever Community powers are limited and where the cooperation
provided for under the third pillar proves necessary. For instance, in the case
of the protection of Community interests, the reference to Community powers
contained in the first paragraph of K.1 ('without prejudice to the powers of the
European Community') means that Title VI may logically only be applied to those
aspects of the sector which cannot be the object of Community legislation.

7. The fact that the protection of Community interests comes under Community
powers hardly needs to be explained. Article 155 of the Treaty confers
responsibility on the Commission for implementing the Community budget and it
is therefore up to the Community bodies to take the necessary steps to harmonize
national legislation on combating any fraud which is a threat to the Community
budget. Moreover, the establishment of the internal market and the abolition
of border checks are likely to cause fraud to increase, partly as a result of
current legislative disparities between the Member States. Such disparities
and, in some cases, contradictions clearly constitute an obstacle to the
effective protection of the Community's financial interests.

8. It is therefore important to continue to call for a directive on the
protection of the Community's financial interests.

DEFINITION OF THE OFFENCE

9. The limitations of the Community legislator appear when it comes to
sanctioning fraudulent acts committed by an individual. The problem does not
arise with respect to administrative sanctions since the Community's powers to
impose this type of penalty have already been widely recognized. In this
connection, it is worth noting the many rulings of the Court of Justice on
agricultural and competition policy. However, neither legal writers nor the
Court provide for penal sanctions at Community level, but it is undeniable that
Community law at times imposes limits on the criminal laws of Member States.
It is quite clear that the old taboo about criminal law not being covered by the
Ccmmunity's sphere of competence is beginning to lose ground.

10. In this connection, it 1is worth recalling the Court of JSustice's
interpretation of Article 5 of the Treaty in the famous 1989 judgment on the
'Greek maize' case. The Court ruled that this article required Member States
to adopt all the general and specific measures necessary for guaranteeing the
scope and effectiveness of Community law. The Court stated that, while they
were free to determine penalties, the Member States were under an obligation to
ensure that penalties for violations of Community law were similar to the
penalties applicable to violations of national law that were similar in nature
and scale.

11. The penalty for violation of Community law should be effective,
proportional and dissuasive. Thus, any State which does not meet these

obligations is acting in a manner that is incompatible with Community law.
However, it should be pointed out that all these rules are based on
straightforward assimilation, a principle that is not without risk and does not
diminish the diversity of sanctioning systems in the various Member States.

12. There is also the recognized fact that Community law is increasingly taking
precedence over national criminal law systems. This means that precederce, on
the basis of the primacy and effectiveness of Community law, the two principles
which the Court has gradually established, may lead to the total cr partial
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redundancy of national criminal legislation; it also means that Community law
may cause national criminal law to expand, thereby leading to the establishment,
extension or strengthening of repressive measures, in the precepts of law and/or
relevant penalties (e.g. Article 194 of the Euratom Treaty, Article 27 of the
protocol to the Statute of the Court of Justice, Article 5 of Council Regulation
188/64, Directive 89/592 coordinating regulations on insider dealing and
Directive 91/308 on money-laundering) .

13. It is worth taking a closer look at the mechanism introduced by the two
above-mentioned directives. They do not formally contain any specific reference
to national criminal laws, leaving the legislator free to choose penalties after
defining a number of elements to be included in the punishment. However, they
do insist that such acts should be criminalized. See, in this respect,
Directive 91/308 on money-laundering.

14. Although the final result is, on the whole, very modest, since the task of
determining appropriate measures and, particularly, penalties is still firmly
in the hands of the national legislator, it should be pointed out that the
original text specifically provided for the application of penal sanctions.
This provision was based on the justified conviction that it was only by
criminalizing acts of money-laundering that effective cooperation could be
achieved between investigating authorities and financial establishments.
However, once more the Commission's attempts to introduce specific obligations
into Community law with regard to penalties have failed miserably and thereby
made it impossible to impinge upon the sovereignty of States. Nevertheless, the
directive on money-laundering has produced some interesting results. In a
statement attached to the directive, the governments of the Twelve undertake to
take all the necessary steps by 31 December 1992 at the latest to enact criminal
legislation enabling them to comply with their obligations under the United
Nations Convention against illicit traffic in narcotic drugs and psychotropic
substances, adopted on 19 December 1988 in Vienna, and the Council of Europe
Convention on laundering, tracing, seizure and confiscation of proceeds of
crime, which was opened for signature in Strasbourg on 8 November 1990.
Together, the directive and the statement adopted in the context of political
cooperation show, despite the ambiguity of the legislative structure, the
Community legislators' clear preference for the more stringent repressive
instrument, namely the use of criminal sanctions.

15. The practical application of the two directives has provided a testing
ground for the proposed interpretation. As regards operations performed by
holders of confidential information, criminalization was opted for both by
systems which had no specific legislation on the subject and systems which had
previously opted for non-criminal provisions. In addition, all European states
opted some time ago for the application of criminal measures to punish serious
cases of money-laundering, in compliance with the many, increasingly binding
obligations imposed at international level.

16. In addition to the above, special consideration should be given to the only
valid reason which, in our opinion, justifies the reluctance to confer albeit
limited criminal powers on the Community institutions, namely the principle of
legality. This principle, which is formally or substantively recognized both
in the countries of continental Europe (where it is generally included in the

See 'Efficacia espansiva del diritto comunitario sul diritto penale',
Manacorda, in Foro it. Publication currently in progress.
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Constitution) and in ‘'common law' countries, stipulates that legislation on
criminal offences and their legal consequences must be adopted by the body
empowered with the necessary democratic legitimacy. This is based on the need
to protect individual freedom, as expressed in the formal proceedings for the
adoption of legislation and parliamentary and public scrutiny thereof. Given
the continuing democratic deficit of Community institutions, in which the
legislative function is conferred on the Council, this principle is not
sufficiently respected. Moreover, the position adopted by the Maastricht
Treaty, by abandoning the idea of bringing the 'justice and home affairs' sector
into the Community sphere, is liable to widen the gap and create an even more
dangerous situation by excluding Parliament and the Court of Justice from any
scrutiny procedure.

17. In other words, an instrument such as the international convention, which
national parliaments, because of its nature, may only ratify or reject but
cannot amend, would seem much more contrary to the principle of legality than
a Community act such as the directive, which was drawn up with the participation
of the European Parliament and which, in any case, is referred to the national
parliaments, which have full legislative powers, whenever it is to be
incorporated into national law.

A POSSIBLE STRATEGY

18. In its resolution of 15 December 1994 the European Parliament very clearly
set out its views on the Commission proposal and called for the following action
to be taken (paragraph 4):

'(a) the Commission should withdraw its proposal for a Convention, which could
become a European Parliament and Council directive on the basis of
Articles 100a and 209a of the EC Treaty,

(b) the legal basis of the proposal for a regulation should be amended (to
Article 100a instead of Article 235), to involve Parliament in the
harmonization of the administrative protection of the Community's

financial interests, which seeks to avoid distortions within the single
market,

(c) the Commission should propose to the Justice and Home Affairs Council a
convention under Article K.3 of the Treaty on European Union on rules

governing international fraud having no implications for the Community
budget.’

This position of principle, in conjunction with the points made above, must
be reiterated and must be transposed by the adoption of a directive setting
out at least the general principles for harmonizing the protection under
criminal law of the Community's financial interests (principle of specific
definition of the offence, definition of fraud against the Community's
financial interests, definition of subjective elements, principle of the
effective, proportional and dissuasive nature of sanctions), leaving it to
Member States, in accordance with the principle of subsidiarity, to
cooperate in drawing up the detailed regulations.
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JUDICIAY. COOPERATION AND ACTION TQ COMBAT CORRUPTION

19.

20.

21,

22.

23.

Effective action against Community fraud, for which a possible strategy is
defined above, must also include a determined effort by the Union to combat
closely related problems, such as organized economic crime and corruption.

It is now well known that international organized crime is becoming
increasingly structured and sophisticated and firmly established in Europe.
In a number of countries inquiries generally deal with criminals of
different nationalities. It should also be pointed out that fraud is an
activity in which organized crime is heavily involved, making use of money-
laundering circuits. The number of companies receiving payments from other
Member States is on the increase. Throughout Europe people are concerned
about the scale of fraud and corruption. Action must therefore be taken
as a matter of the utmost urgency to combat this cross-border crime form
of crime by facilitating and strengthening transfrontier cooperation and
adopting harmonized measures in respect of penalties despite the notorious
difficulties involved and widespread reluctance to do so. It is essential
that disparities in the definitions of offences and the penalties imposed
for the same acts within the European Union be abolished.

There is a danger of the Union being hit by to economic crime in every area
of trade both inside and outside the Community. Moreover, developments in
Central and Eastern Europe and the growing liberalization of trade are
providing more and more opportunities for transfrontier criminal
undertakings which have connections with the official economic sector,
thereby undermining the free market.

As was stated at the hearing on fraud, organized by the Committee on Civil
Liberties and Internal Affairs, the internationalization of trade is making
it possible to 'pick and choose between legal systems'. If different
institutional and legislative arrangements continue to exist within a
single economic area with respect to tax provisions and company law, there
is bound to be a flux towards those countries in which it is possible to
achieve specific short- or long-term objectives with the least risk. As
this economic area grows and barriers are at the same time raised within
it, decisive action must be taken to harmonize legal arrangements,
substantive provisions, judicial action and tax provisions so as to combat
the international aspects of the problem more effectively.

In practice, provision should be made for appropriate Community measures
against 1illicit action and bribery of natural and legal persons in
positions of responsibility. For instance, at present none of the Member
States considers bribery of a foreign public servant to be punishable under
its own laws. Apart from anything else, this has posed considerable
practical problems. 1In actual fact, it has not been possible to consider
the reception or concealing of money in one country arising from extortion
or corruption in another as the receipt of stolen goods or money-
laundering. 1In our view, corruption of foreign public servants should be
considered punishable in any Member State, as is the case in the United
States.
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ASSESSMENT QF THE PRQPOSAL FQR A CONVENTION

24, wWhile acknowledging the positive aspects of the proposed text, which

includes most if not all the suggestions contained in the comparative study

coordinated by Professor Delmas Marty (July 1993), we must refer to a number of

points are missing:

- the rules on money-laundering have not been extended to cases of fraud
against the Community

- there is no provision for criminal liability of Community officials

- there is no provision for preventive protection by investigators during the
inquiry and before the trial (preventive withdrawal of goods due to be
confiscated, withdrawal of goods due to constitute a guarantee for debts
claimed by the EEC and Member States as a result of fraud)

- there is no mention, under 'aggravated fraud', of forging or alteration of
public and private documents.

ASSESSMENT OF THE UNITED KINGDOM'S PROPOSAL FOR JOINT ACTION

25. As regards the United Kingdom's proposal for joint action regarding the
protection of the financial interests of the European Communities, we wish,
firstly, formally to express our appreciation of the fact that a Member State
has taken this initiative, provided for in Article K.3, and that the Council has
consulted the European Parliament on the document.

26. As regards the substance of the proposal, we would make the following
points:

(a) there is no reference in the preamble to the proposal to Article K.1(5) or
Article 209a. We believe that these two articles should be mentioned since
they are the only provisions containing the term 'fraud’ and, in particular,
since the purpose of this initiative is to be found in Article 209a;

(b) the proposal provides a definition of fraud but does not help to determine
the exact scope of fraud, as referred to in Article 209a; apart from the
concept of 'serious fraud', the proposal only refers to fraud in
quantitative terms without considering the fact that the criminal nature of
fraud may also be determined by other factors such as the function of the
author of the fraudulent act, repeated offences, falsification of documents,
etc.;

(c) the proposal makes no mention of 'blatant negligence with regard to the
requirement to show due care' by which operators in the Community finance
sector are bound; this diminishes the criminal liability of offenders since
it is otherwise impossible to consider acts as criminal where there is no
clear evidence of criminal intent;

(d) the proposal is vague with regard to the concept of penalties insofar as it
does not define them on the basis of effective, proportional and dissuasive
criteria;

(e) the provisions governing the territorial scope of criminal law are based on
a restrictive approach; they fail to consider acts of fraud committed
outside the Community and fail to take account of fraud committed within
complex multinational structures;

(f) the proposal implicitly maintains the principle of dual criminality despite
the fact that this is not justified if Community is defined as a specific
offence.
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27.

28.

However, the British initiative shows the importance which this Member State
attaches to protecting the Community's financial interests; determination
and political will have also been shown by the Council of Ministers of
Justice and Home Affairs and Economic and Financial Affairs.

Finally, we wish to express reservations about the draft joint action given
that it will be a 'weak' instrument, which is not liable to result in
legislation harmonising the criminal law provisions of the Member States.

We do not wish to comment on the resolution on the protection of the
Community's financial interests annexed to the conclusions of the Justice
and Home Affairs Council meeting of 1 December 1994 since the European
Parliament has already given its views on the subject, expressing its
disappointment in its resolution of 15 December 1994.
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QPINION

(Rule 147 of the Rules of Procedure)

of the Committee on Budgetary Control
for the Committee on Civil Liberties and Internal Affairs
Draftsman: Mrs Diemut THEATO

At its meeting of 27 July 1994, the Committee on Budgetary Control appointed
Mrs Theato draftsman.

At its meeting of 2 February 1995 it considered the draft opinion and
unanimously adopted the conclusions as a whole.

The following took part in the vote: Theato, chairman and draftsman; Fabra-

Valles (for Kellett-Bowman), Garriga-Polledo, Kjer-Hansen, Mayer (for Sarlis),
Mulder, Miller, Pasty, Rehn 0lli (for Cars), Tomlinson and Wemheuer.
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I. THE PROPOSAL FOR A COUNCIL ACT: HISTORICAL BACKGROUND

The proposal for a Council act submitted by the Commission under Title VI of the
Treaty on Union (the so-called 'third pillar') has diverse origins, which must
be taken into account in assessing whether the Commission initiative satisfies,
in form and substance, the requirements which led the Commission to adopt it.
Some basic data will throw light on this:

- 24 October 1991 - Parliament adopted a resolution requesting that the
Treaties be modified so as to give the Community an explicit power to
harmonize criminal 1law in the Member States in order to protect the
Community's financial interests and called on the Commission to submit
proposals for secondary legislation (regulations and directives) to harmonize
legal protection of the Community's financial interests ;

- 13 November 1991 - The Council referred to the position adopted by Parliament
and indicated its interest in the protection of the Community's financial
interests. Before taking an initiative, however, it asked the Commission to
undertake a comparative study of the concept of the crime of fraud, the
factors constituting such a crime and the sanctions applicable in the
legislation of the Member States;

~ July 1993: the results of the study, which was coordinated by Professor
Delmas Marty, were forwarded to the Council and Parliament. The final report
established the existence of legislative incompatibilities which threatened
the terms of competition and the unity of the internal market as they
favoured certain operators to the detriment of others by creating 'criminal
paradises'. The report concluded with 17 recommendations, of which the
second, on procedure, recommended the adoption of Community acts of
harmonization based on Articles 100a and 209a of the Treaty of Maastricht;

-~ 16 December 1993: Parliament adopted a resolution endorsing the outcome of
the Commission's study and called for a measure laying down the bases for
harmonizing the criminal legislation of the Member States”;

- 11 March 1994: Parliament adopted a resolution under the second paragraph of
Article 138b of the EC Treaty requesting the Commission to adopt a number of
legislative initiatives on legal protection and, in particular, a directive
to hargonize national legislation based on Articles 100a and 209a of the EC
Treaty~;

- 15 June 1994: in reply to the requests from Parliament, the Commission
adopted two proposals:

a proposal for a regulation on powers of supervision and investigation and
on crime against the Community which is subject to administrative penalties;

0J C 305, 25.11.1991, p. 106. Report of the Committee on Budgetary Control
(A3-250/91).

0J C 20, 24.1.1994, p. 185. Report of the Committee on Civil T.iberties and
Internal Affairs (A3-0346/93).

0J C 91, 28.3.1994. Report of the Committee on Budgetary Control
(A3-0074/94).
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II.

a proposal for an act establishing a convention under subparagraph (c) of the
second indent of paragraph 2 of Article K.3 of the Treaty on Union (Title VI,
which contains provisions on cooperation in the fields of justice and home
affairs, the so-called 'third pillar');

14 Qctober 1994: the United Kingdom submitted the final text of a proposal
for a joint action to protect the financial interests of the Community, also
under the third pillar, under subparagraph (b) of the second indent of
paragraph 2 of Article K.3 of Title VI of the Treaty on Union;

1 _December 1994; the Justice and Home Affairs Council, faced with choosing
between the Commission's proposal for a convention and the United Kingdom's
proposal for a joint action, declared its political determination to prepare
a legal measure by the end of 1995 but was uncertain about the kind of
measure required, although it adopted a resolution setting out guidelines for
the essentials of such a measure;

11 December 1994: the European Council of Essen called on the Justice Council
to speed up its discussions and draw up a measure during the first half of
1995. It did not specify the kind of measure required but said that concerted
action by the Community institutions was needed.

LEGAL CHARACTER OF THE ACT ESTABLISHING THE CONVENTION AND OF THE PRQPOSAL
FOR A JQINT ACTION BY THE UNITED KINGDOM

A number of considerations suggest that the convention measure proposed by the
Commission is an unsatisfactory choice and at variance with basic principles:

(a)

(b)

(c)

(d)

the historical interpretation: the proposal for a convention conflicts not
only with Parliament's request for a Community directive but also with the
conclusions of the study of comparative legislation carried out by the
Commission and likewise with the European Council's request for concerted
activity by the Community institutions (which is ruled out under Title VI,
Article K.6 of which gives Parliament only a general right to information
and to express its opinions);

the legal premises; Parliament's request for a Community act (directive),
drawn up in accordance with the second paragraph of Article 138b of the EC
Treaty, has not been taken into account in the Commission initiative, which
falls outside Community law as such (being covered by the 'third pillar'
of the Treaty on Union); in this connection Parliament could reserve the
right to take any action it needed to protect its own rights;

the institutional framework: As the convention proposal does not involve
a Community initiative based on articles in the EC Treaty, it breaches
Article M of the Treaty on Union, which says that nothing in the Treaty on
Union shall affect the EC Treaty; in this respect also, Parliament could
reserve the right to take possible legal action;

the ethical/political principles of criminal law: The principle of
legality ('nullum crimen, nulla poena sine lege'), which forms the basis
of criminal law in all democracies (it was abandoned only in the 1922
Soviet criminal code and in a Nazi law of 1935), would not be effectively
observed if the 'legislator' were a non-elected body such as the Council
of Ministers, which is government-based; only a procedure which directly
involved Parliament would enable this principle to be respected;
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{({e) the need to avoid conflicts of interest and incompatibilities: The
Council's Member States may be held responsible for administrative or legal
irregularities in connection with funds which they (or their citizens)

receive . Even where direct State responsibility is ruled out, the
recovery of sums unduly paid represents a financial levy which harms the
national macroeconomy. An objective conflict of interests exists,

therefore, between the Community, the convention's beneficiary, and the
Council, which has to decide on the question. This conflict gives rise to
a legitimate doubt that the Council might not be impartial when deciding
on the contents of the convention.

The same reasons as are given in points (a) to (e) militate against the United
Kingdom's proposal for a joint action. Moreover, this proposal would rule out
the preparation of legislation to harmonize Member States' criminal provisions
and would simply establish codes of behaviour for the constitutional and
administrative bodies involved.

IIT. FUNDAMENTAL CONSIDERATIONS

The proposal for a convention submitted by the Commission is extremely cautious
and appears to lack a number of elements which would be essential according to
the study of comparative legislation undertaken by the Commission itself. The
lacunae include:

(a) with regard to substantive law:

the criminalization of acts designed to create fictitious operations in
order to avoid tax or obtain undue payments;

the regulation of laundering;

the establishment of a limitations provision;

the criminalization (requested by Parliament) of offences committed by
Community officials;

(b) with regard to procedural law:

setting limits to the power of the courts to make deals and to the
discretionary power of the public prosecutor in criminal proceedings;

(c) 1in respect of the law on sanctions:

the establishment of bands of sanctions applicable to each category of
crime.

* Kk kX

The proposal for a joint action has some original aspects as compared with
the proposal for a convention:

- the treatment of complicity in and inducement to fraud as serious crimes;

See, for example, Article 8 of Regulation 729/70 and Article 23 of Regulation
4253/88 on the recovery of sums unduly paid in respect of the EAGGF guarantee
section and the structural funds.
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- the extension of the regulations on laundering to cases involving fraud
against the Community.

However, many aspects of the proposal represent a step back by comparison with
the proposal for a convention:

a crime is only committed if the act or omission has a damaging effect on the
Community budget (Article 1);

only if the act is intentional has a crime been committed (Article 1);

simple cooperation between states is envisaged for the purpose of defining
responsibility for proceeding in cases of cross-border fraud (Article 5);

cooperation between the authorities of the Member States appears to be
restricted to investigation and not to the wider relations between judicial
authorities (Article 4);

no provision is made laying down specific competence to proceed in the case
of fraud against the Community committed in non-member countries.

* Aok Ak

However, the text on which the Council could reach agreement should be more
limited than that which could result from combining the Commission and United
Kingdom proposals to give the highest level of protection. The resolution of
1 December, which contains the guidelines with which the working party
responsible for making a proposal must comply, shows that to the lacunae already
mentioned as regards the Commission's convention proposal (leaving aside the
regulations on laundering and the liability of Community officials, which should
be covered by the new legislation) must be added the following:

- the special case of fraud represented by failure to show due care would not
be included among the subject aspects of the crime;

- there would not be a comprehensive list of cases which could constitute the
crime of fraud;

- there would be no definition of 'Community competence' that would make it
possible to identify without any ambiguity the state responsible for
prosecuting the perpetrator of a cross-border crime, thus solving at its
roots the notorious problems of cooperation (and conflict) between national
judicial authorities;

~ the competence of Community Member States in respect of any crime involving
the Community budget committed in a third country would not be defined;

- the crimes of company decision-takers, including those with de facto
responsibilities, would not be defined.

IVv. Permissible character of a Community directive

Since the initiatives put forward by the Commission and the United Kingdom
appear unsatisfactory at formal and institutional levels (see section II) and
wanting in terms of content (see section III), it seems logical to argue that
the Commission should put forward a directive laying the bases for harmonization
of the law of the Member States with regard to protection of the Community's
financial interests. Such a directive would lay down the basic principles of
protection but would leave it to the Member States to draw up the detailed
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regulations in accordance with the principle of subsidiarity as correctly
viewed.

Is a Community directive on criminal matters legally permissible?

For brevity's sake, we shall not repeat here the arguments already put forward
in favour of giving the Community legislative powers in the field of criminal
matters (see the two reports mentioned in section I).

In addition to the many voices raised among legal writers1 and among those
setting legal precedents in favour of Community action to harmonize c¢riminal
law on economic questions, the same action taken recently by the Community's
legislator indicates unequivocally that Community legislation may affect
criminal law in the Member States.4 Although the Community directives on
laundering®™ and on insider trading did not provide for specific criminal
sanctions, they introduced new crimes into the legislation of the Member States.

V. Conclusions

The Commission proposal for a convention and the United Kingdom proposal for a
joint action under Article K.3 of Title VI of the Treaty on Union appear to be
unsatisfactory as regards both the legal character of the act (for the
historical, legal, institutional, ethical and political reasons set out in
section II) and the substance of the regulations proposed, which the Council
could subsequently restrict (see section III).

Parliament should therefore:

(a) repeat its request for a directive laying down at 1least the general
principles for harmonizing legal protection of the Community's financial
interests and leaving it to Member States, in accordance with the principle
of subsidiarity, to cooperate in drawing up the detailed regulations;

(b) submit to its institutional partners (the Commission and the Council) a
draft directive containing these general principles with a view to
demonstrating that interinstitutional cooperation is possible over and
above the strict application of cooperation procedures governed by the
Treaty;

In addition to the conclusions already mentioned of the comparative study
carried out by the Commission at the request of the Council, see:

H. Johannes 'le droit pénal et son harmonisation dans les Communautés
européennes' Rev. TRI DR E.

See the conclusions of Advocate-General JACOBS in Case C-240/90 Germany v
Commission,

Directive 91/308 - OJ L 166, 28.6.1991, p. 77
Directive 592/89 - 0J L 334, 18.11.1989, p. 30
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To this end, A DRAFT DIRECTIVE IS ANNEXED TO THIS OPINION with a request that
it be included with the motion for a resolution on Parliament's opinion on
the Commission proposal for a convention and the United Kingdom proposal for
a_joint action. The rapporteur is also requested to include the following
proposals in the motion for a resolution:

Emphasizes that the Community alone is competent to protect its own financial
interests in criminal matters as well as in other respects and believes that
this must be done by a procedure governed by the EC Treaty so as to ensure
cooperation between Council, Parliament and Commission, as indicated in the
conclusions of the European Council of Essen of 11 December 1994;

Calls on the Commission to withdraw its proposal for an act establishing a
convention for the protection of the Community's financial interests and to

submit a proposal that takes account of the draft directive attached to this
resolution;

Points out that a Community directive would contain only the basic principles
of the requlations and that it would clearly be up to Member States to draw
up regulations to implement these principles in accordance with a cooperation
procedure which they themselves would be responsible for devising and in
strict compliance with the principle of subsidiarity.

Annex
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Annex
Council Directive of ... 199...

on _the protection of the Community's financial interests

The Council of the European Union and the European Parliament

having regard to the Treaty establishing the European Community and in
particular Articles 100a and 20%9a thereof,

having regard to the Commission proposal,
having regard to the opinion of the Economic and Social Committee,

- whereas fraud involving the revenue and expenditure of the Communities often
extends beyond a single country and whereas the establishment of the internal
market so as to abolish internal borders may also increase the risk that
crimes of fraud against the Community budget will occur on an international
scale;

- whereas incompatibilities between one national system of sanctions and
another and differences in the effectiveness of counter-measures may
encourage fraud in Member States with a low level of protection, thus causing
trade distortions to the detriment of the free play of competition and,
ultimately, the operation of the internal market;

- whereas Member States are obliged, under Articles 5 and 209a of the Treaty,
both to ensure that breaches of Community law and fraud affecting the
Community's financial interests are sanctioned and to cooperate properly in
pursuit of the goals laid down in the Treaty;

- whereas the study which the Council requested the Commission to undertake in
its resolution of 13 November 1991 to assess the compatibility of the rules
contained in the laws, regulations and administrative provisions of the
Member States sanctioning fraudulent practices has highlighted the need to
adopt certain legislative measures in order to make such provisions
compatible;

~ whereas, despite the entry into force of the Treaty on European Union, the
budget is still a Community budget and whereas the Community must be able to
take a legislative initiative to protect its budget and its financial
interests;

- whereas Parliament has on a number of occasions called on the Community
institutions to take legislative initiatives in order to give better legal
protection to its financial interests ;

0J C 328, 17.12.1991, p. 1

Resolution on the legal protection of the European Community's financial
interests (0J C 305, 25.11.1991, p. 106}).

Resolution of 16 December 1993 on combating international fraud (0J C 20,
24.1.1994, p. 185).
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- whereas such an initiative should permit concerted action by the Community
institutions, as the European Council of Essen requested in its conclusions
of 11 December 1991;

- whereas the Community should lay down a number of objectives, leaving it to
Member States to choose the appropriate means having regard to their national
legislation on sanctions, and whereas, in the area covered by this directive,
Member States may adopt or maintain stricter provisions to prevent and
eliminate fraud against the Community's financial interests;

~ whereas Member States retain their power to use the legal instruments made
available by Union legislation and international law to coordinate their
action in introducing the means in question,

have adopted this directive:
Article 1

The purpose of this directive is to ensure that the Community's financial
interests (revenue and expenditure) are protected by the authorities and courts
responsible for the implementation of national legislation.

Article 2

1. For the purposes of this directive, 'fraud against the Community's
financial interests' means any act or omission contrary to national or
Community provisions, which may result in:

- either a diminution of the Community's own resources or other revenue;

- or the receipt, wrongful retention or misapplication of funds to the
detriment of the Communities.

2. For the purposes of this directive, the term fraud includes the following
acts:

- incorrect or incomplete declarations where such declarations are
required for the grant of subsidies or the collection of Community
revenue;

- the use of aid or subsidies in the knowledge that they have been
obtained through incorrect or incomplete declarations;

- failure to furnish information on changes in the conditions laid down
for the use of aid or subsidies or for the right to collect Community
revenue;

- the misapplication of funds duly obtained.

3. Fraud exists only if the acts referred to in paragraphs 1 and 2 are carried
out intentionally either by serious fault or as a result of blatant failure
to take due care.

Resolution of 11 March 1994 on the independent power of investigation and
inquiry which the Union may exercise for the purposes of legal protection of
its financial interests (0J C 91, 28.3.1994, p. 334).
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Article 3

Member States shall ensure that fraud, within the meaning of Article 2, is a
specifically defined criminal offence.

Article 4
Member States shall ensure that fraud against the Community's financial
interests is effectively, proportionately and dissuasively sanctioned in their
legislation on the same basis as fraud against national financial interests and

in accordance with a scale of sanctions which takes account of the sericusness
of the act.

Article 5

1. Member States shall supplement the regulations on combating fraud against
the Community's financial interests with legislation on:

(1) the systematic provision of information to the Commission on any
legal proceedings initiated under 1legislation implementing this

directive, with effect from the beginning of those proceedings;

(i1) relaundering;

(iii) the liability of legal and natural persons empowered, de jure or de
facto, to take decisions on behalf of legal persons;

(iv) heavier sentencing in the case of repeated offences;

(v) attempted fraud;

(vi) the totting up of criminal and administrative sanctions;

(vii) 1limits to the power of courts to make deals or reach settlements.

(viii) giving a single Member State sgspecial responsibility for
prosecuting international fraud against the Community, to be
defined in accordance with objective parameters ('Community’

responsibility);

(ix) giving a Member State responsibility for prosecuting fraud against
the Community carried out in a non-member state;

(x) cooperation between courts in Member States,

(xi) the obligation on representatives of national governments to
notify the courts of any fact likely to constitute grounds for
fraud, as defined in Article 2;

(xii) the obligation on all recipients of Community subsidies to notify
the national and/or Community authorities of any change in the
conditions of eligibility for funds.

2. Member States shall take any measure required to harmonize their activities

under paragraph 1, where necessary using the legal instruments made
available by Union legislation and international law.
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Article 6

Member States shall introduce the laws, regulations and administrative
provisions required to comply with this directive by 31 December 1998.

Where Member States adopt such provisions, they shall contain a reference
to this directive or shall be accompanied by such a reference when they are
officially published. The details of the reference shall be decided by the
Member States.

Member States shall forward to the Commission the text of the main
provisions of their national legislation - whether such provisions exist
already or are new - which transpose this directive into national law.

Member States shall inform the Commission by 31 March each year of the
number of cases in which criminal proceedings for fraud within the meaning

of Article 2 have been initiated or concluded during the previous year.

Article 7

This directive is addressed to the Member States.

Done at

;... 199000
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