]
o~

UROPEAN PAR

D
LIAMENT 00+

uments:s

session doc

ENGLISII EDITION

20 July 1995

REPORT

A4-0184/95

on a draft Council Recommendation concerning a specimen
bilateral readmission agreement between a Member State of the
European Union and a third country (C4-0006/95)

Committee on Civil Liberties

Rapporteur: Mrs Claudia Roth

DOC_EN\RR\279\279370

Consuttation procedure

simple majority 2l
Cooperation precedure (first reading)
simple majorty ol

Cooperation procedure (second reading)

simpie majority to approve the common posiion

absolute majerity of Parltament’s component Memters (o reject or amend the common position

Assent procedure Mt
absolule majorty of Parkamenl's component Memzers lo gve assent

excep! ‘or sumple majority under Articles 8a, 105, 106 13Ca and 228 €£C

TR

and Internal Affairs

PE 211.778/fin.
de - Or. de/fr

Cotdecision procedure (st reading)

stmple majority

Cocecrsion procedure (second reading)

simple majorty to approve the commaon postior

absalule majorty of Parlament's component Members either to adopt a declarac~ of infent
10 reject the common position, of 1o amend or Contiem the rejection of the com mon postton
Codecision procedure (Ihird reading)

simpte majordy o apgpvove the joint lext

absc.ule majory o' Parliament’s comgonent Members to reject the Counc. lext

DA

P

0E R EN B

FR IT NL PT



CONTENTS

Page
Procedural page . . . . . . . .. ..o 3
A. MOTION FOR A RESOLUTION . . . . . . . . .« .« « « .« o . . . . . . . 4
B. EXPLANATORY STATEMENT . . . . . . . . o . .« .« . . o . . . . . ... 7
Opinion of the Committee on Legal Affairs and Citizens' Rights . . . . . 12

DOC_EN\RR\279\279370 -2 - PE 211.778/fin,



By letter of 14 December 1994 the Council submitted to Parliament the Draft
Council Recommendation concerning a specimen bilateral readmission agreement
between a Member State of the European Union and a third country.

At the sitting of 20 January 1995 the President of the European Parliament
announced that he had forwarded this draft recommendation to the Committee on
Civil Liberties and Internal Affairs as the committee responsible and to the
Committee on Legal Affairs and Citizens' Rights for its opinion.

At its meeting of 24 January 1995 the Committee on Civil Liberties and Internal
Affairs appointed Mrs Claudia Roth rapporteur.

It considered the draft report at its meetings of 31 May/1 June and 17/18 July
1995.

At the latter meeting it adopted the resolution by 20 votes to 1, with 3
abstentions.

The following were present for the vote: Vitorino, chairman; Colombo Svevo,
Bontempi and Wiebenga, vice-chairmen; Telkamper (for Roth, rapporteur);
d'Ancona, Barros Moura, Berthu, Cederschiold, Chanterie, De Esteban Martin,
Fabra Vallés, Haarder, Katiforis (for Crawley), Klironomos (for Ryttar), Lehne,
Linzer, McKenna (for Orlando), Nassauer, Papakyriazis (for Ford), Posselt,
Reding, Salisch, Schulz, Stewart-Clark, Terrén i Cusi, Van Lancker and
Zimmermann.

The opinion of the Committee on Legal Affairs and Citizens' Rights is attached.
The report was tabled on 20 July 1995.

The deadline for tabling amendments will appear on the draft agenda for the
part-session at which the report is to be considered.
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A
MOTION FOR_A RESOLUTION

on a draft Council Recommendation concerning a specimen bilateral readmission
agreement between a Member State of the European Union and a third country
(C4-0006/95)

The European Parliament,

having regard to the Council Recommendation concerning a specimen bilateral
readmission agreement between a Member State of the European Union and a
third country adopted by the Justice and Home Affairs Council on
30 November 1994 (C4-0006/95),

having regard to Articles K, K.1(1), K.1(2), K.3., X.6 and K.9 of the
Treaty on European Union,

having regard to Rule 51 of its Rules of Procedure,

having regard to the report of the Committee on Civil Liberties and
Internal Affairs and the opinion of the Committee on Legal Affairs and
Citizens' Rights (A4-0184/95),

whereas the Treaty on European Union provides neither for the use of a
recommendation nor for the conclusion of agreements with third countries
as instruments of cooperation in the area of home affairs and justice
(Title VI),

whereas the European Parliament was given no opportunity to be heard,
pursuant to Article K.6, on this Recommendation, and whereas its views were
therefore not taken into account,

in the belief that relations with third countries in the framework of
cooperation in the fields of justice and home affairs, the conditions of
entry, movement and residence and the protection of third country
nationals, notably asylum seekers, represent important aspects of
cooperation,

having regard to the concerns expressed by the UNHCR and non-governmental
organizations as regards the lack of guarantees for asylum seekers in
readmission agreements of the kind recommended,

whereas the Council aims to link readmission agreements to Europe,
Association and Cooperation Agreements between the European Union and third
countries,

General aspects

1.

Takes the view that the Commission's right of initiative constitutes a
vital, general feature of the EU Treaty and that in all the areas covered
by Article K.1(1) to (6) the Commission has a political obligation not tc
hand over the initiative to the Member States or the Council Presidency;

Calls on the Commission to be more active, to propose binding measures and
to forward those proposals to the European Parliament and the Council;
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Urges the Commission to study the advisability of applying Article K.9 and
to give details of that study in the explanatory memorandum accompanying
the proposals in all cases where it can draw up proposals in the areas
referred to in Article K.1(1) to (6);

Specific aspects

4.

10.

1.

Recognizes the plight of refugees and stateless individuals in the European
Union;

Is aware also of the possible advantages for all concerned in having a
clear legal framework to govern the repatriation where necessary of such
individuals;

Regards it as an infringement of the provisions of Article K.6 of the
Treaty on European Union for the Council to adopt this recommendation
without consulting the European Parliament;

Calls on the Commission and the Council to submit an improved proposal in
accordance with the cooperation instruments referred to in Article K.3 and
looks to the parties concerned to take its views into consideration;

Takes the view that Member States' policies for those third-country
nationals who are to return should aim at facilitating the future return
of the third-country national to his or her country of origin, to
facilitate the fulfilment of bilateral readmission agreements;

Calls on the Member States, instead of relying on readmission agreements,
to offer arrangements for long-standing cases for the integration in the
European Union of persons who have lived in the European Union for several
years, particularly de facto refugees, as well as programmes to promote
voluntary return and reintegration programmes to offer the persons
concerned specific opportunities in their countries of origin, before
developing and concluding readmission agreements;

Calls on the Member States to respect fully their international legal
obligations towards refugees and stateless individuals and to deal with
applications for asylum in a humane manner;

Calls on the Member States to take account of the reasons which may have
led an individual to leave his or her country of origin when considering
the question of repatriation;

Calls on the Commission, the Council and the Member States to make more
specific provisions, with regard to the European Human Rights Convention
and to the Geneva Convention on the Status of Refugees, in the clause under
Article 11 of the specimen agreement, stipulating that international
agreements and conventions shall remain unaffected, and to develop
additional guarantees to ensure that:

- the human rights situation in third countries is examined
comprehensively, taking account of social and economic rights, and
objectively,
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13.

14.

15.

- asylum seekers, whose applications for asylum were not considered in-
depth in a Member State of the European Union because, inter alia, of
the application of the concept of 'safe' third countries, are recognized
by the third country as being in need of protection and are given access
to a fair and comprehensive asylum procedure;

Calls on the Member States to incorporate legal standards for data
protection in the specimen agreement and only to make use of the provision
for the exchange of data under Article 8 of the specimen agreement if an
equivalent level of data protection is afforded to personal data in the
third country;

Considers that 3jurisdiction over immigration matters should be fully
incorporated into the Community domain, and that pending such a change,
existing restrictions on the Commission's right of initiative should be
removed and the existing provisions permitting progressive transfer of all
matters under Article K.1(1) to (6) into the area of Community competence
should be used (with a new requirement for qualified majority voting rather
than unanimity), and should be extended to cover all K.1 matters;

Instructs its President to forward this resolution to the Commission, the
Council, the parliaments of the Member States and the UNHCR.
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B
EXPLANATORY STATEMENT

Background

1. At its meeting of 30 November and 1 December 1994, the Justice and Home
Affairs Council adopted a 'Council Recommendation concerning a specimen
bilateral readmission agreement between a Member State of the European Union and
a third country' and agreed that the specimen agreement should be used by the
Member States of the Union with effect from 1 January 1995 as a basis for
negotiation with third countries on the conclusion of readmission agreements.

2. The European Union ministers responsible have been grappling with the issue
of deportation of third country nationals to their countries of origin or to
other third countries since their first meeting as the Justice and Home Affairs
Council of 30 November and 1 December 1993. At that meeting, the Council
adopted an action plan in which, in order to take due account of the aims of
asylum and immigration policy in external relations, it was agreed to establish
principles to be included in bilateral or multilateral readmission agreements,
and, possibly, to establish a 1link between the Europe, Association and
Cooperation Agreements concluded by the Community and its Member States and the
practices of third countries in the area of readmission. The plan of action was
adopted in that form by the European Council meeting on 10 and 11 December 1993,
and work began behind closed doors, even to the exclusion of the European
Parliament, in the various working parties of the Council, notably in the
Working Party on Migration.

3. Apart from the recommendation submitted to Parliament, the first effects of
the discussion on readmission became known to the public when the General
Affairs Council meeting on 23 January 1995 considered, under pressure from the
Federal Republic of Germany, the question of whether a commitment to readmit its
own nationals should be included in the cooperation agreement which was being
negotiated with Vietnam. In its resolution of 6 April 1995 (B4-0677/95), the
European Parliament condemned this attempt as an 'exchange of people for money',
particularly since such a commitment would pave the way for the expulsion of
people without their consent. Moreover, such an approach, where third countries
are only prepared to readmit their nationals as a result of enormous economic
pressure, gives rise to doubts as to whether, upon arrival, the people concerned
would find conditions such as to allow them to live in dignity. Nevertheless,
the Council apparently continues in its attempts to use the specimen agreement
in other agreements between the Union and third countries.

Legal basis and procedure

4. The specimen bilateral readmission agreement, which is misleadingly called
a 'draft' since the recommendation has already been adopted, was only submitted
to Parliament after its adoption and then only at the specific request of
Parliament. Although the recommendation is the result of cooperation between
the Member States pursuant to Title VI of the Treaty on European Union, contrary
to the obligation established in the first sentence of Article K.6, Parliament
was not informed of this project. In the case of this recommendation, the
Council similarly failed to meet its obligations under Article K.6, second
sentence, which provides that Parliament is to be consulted and that its views
are to be ’'duly taken into consideration’. This constitutes a further
infringement of the provisions of the Treaty on European Union as regards the
Council's obligations and exacerbates the already lacking democratic control
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over the intergovernmental cooperation between the Member States in the field
of justice and home affairs.

5. Although it makes specific reference to Article K.1(3), the Council does not
make use of the instruments of cooperation under Title VI of the Treaty on
European Union referred to in Article K.3 (Article K.3.(2)(a), joint positions;
Article K.3.(2)(b), joint action; Article K.3.(2)(c), conventions; ).
Nevertheless, the reference to Article K.1(3) does not lead to the conclusion
that the recommendation is a legislative measure adopted in accordance with
other Community legislation. What is far more likely is that the Council once
again, as it has done with numerous previous resolutions and conclusions, is
avoiding any arrangements which even appear to be binding and which are subject
to democratic control, and instead chooses the instruments for cooperation that
suit 1t. Such an approach is a contradiction in terms and is proof that the
third pillar of the Treaty on European Union in 1its present form 1is
intrinsically flawed and something with which neither the Council nor Parliament
appear to be able to come to terms. This unacceptable form and the procedure
followed are reason enough to reject the recommendation and to demand that a new
proposal be submitted in accordance with the provisions of the Treaty and with
due respect to the European Parliament's rights.

6. Since the significance of the specimen agreement is largely a function of
its use in negotiations with third countries and its actual application, and
although the text in its present form is a specimen readmission agreement which
is not legally binding, an analysis of the substance of the specimen and of the

possible threat posed to the people concerned is still important. This 1is
particularly so in view of unofficial reports that the Council is currently
working on a specimen protocol for the application of the agreement. The

European Parliament should therefore press not only for the criticisms regarding
procedure but also the recommendations concerning the substance of the specimen
agreement to be taken into account by the Council and the Commission and to be
forwarded to the national parliaments.

7. As already mentioned (in point 6) and contrary to usual practice, the
Council refers to a legal basis provided for in the Treaty on European Union
under Article K.1(3) which declares the following areas to be matters of common
interest: 'immigration policy and policy regarding nationals of third countries;
(a) conditions of entry and movement by nationals of third countries on the
territory of Member States; (b) conditions of residence by nationals of third
countries on the territory of Member States, including family reunion and access
to employment; (c) combating unauthorized immigration, residence and work Dby
nationals of third countries on the territory of Member States;'. Since
readmission agreements do not deal with the conditions of entry or of residence,
they must be seen as means to combat unauthorized immigration. The reference
to Article K.1(3) also shows that the particular problems of readmission
agreements with regard to asylum seekers and asylum policy (Article K.1(1)) have
not been duly considered.

Survey of existing readmission agreements

8. Readmission agreements are not new phenomena. The first readmission
agreements in western Europe were concluded in the late 50s and early 60s.
iowever, readmission agreements are now being concluded at a rapid and growing
pace and are high on the agenda of European governments. There are currently
some 60 readmission agreements between western, central and eastern European
countries, the majority of which have only recently been concluded (see chart
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in Annex). In addition to restrictive measures such as the introduction of visa
requirements and penalties against transport companies, which are intended to
make the entry of third country nationals into Member States more difficult or
even impossible, governments have now rediscovered readmission agreements as a
new 'means of combating illegal immigration', which should make it easier to get
rid of unwanted third country nationals.

9. The current debate on readmission agreements is closely tied to a number of
new issues: (1) Since the collapse of the 'Iron Curtain' and the resultant
lifting of travel restrictions {(which had always been called for) for nationals
of eastern and central European states and for other nationals travelling
through these states, readmission agreements have been used in an attempt to
limit east-west migration. This approach by western European states obliges
central and eastern European states to limit their newly won freedom and to
impose the same restrictive measures. (2) Another new issue in the debate on
readmission agreements concerns asylum seekers and the concept of so-called
'safe' third countries, as referred to, inter alia, in a resolution adopted in
London by the European Union ministers responsible for immigration in November
1992 (Resolution on a harmonized approach to questions concerning host third
countries), which has since been incorporated into national legislation on
asylum in a number of Member States. Past readmission agreements did not cover
asylum seekers directly or indirectly prior to the final negative conclusion of
their asylum application procedure. The introduction of the 'safe' third
country concept now enables readmission agreements to be used for the expulsion
of people, whose applications for asylum (as regards their reasons for escaping)
have not been considered, purely on the grounds of their escape route.

Analysis of the specimen agreement

10. The specimen readmission agreement comprises a brief preamble and 13
articles. (Scope of readmission requirement) The readmission agreement covers
all hitherto known types of readmission: Article 1 provides for the readmission
of their own nationals by the contracting parties. Article 2 and 3 regulate the
readmission obligation as regards third country nationals in cases of illegal
entry via the state committed to readmission and in cases where the conditions
for (legal) residence cease to exist. Article 7 also requires a contracting
party to allow transit to another destination country through its territory,
particularly where a direct return to the state of origin is not possible
(Article 7(4)). (Time limits) Article 6 provides for a far-reaching deadline
after which the readmission obligation lapses. The time limit is one year from
the discovery of the illegal entry and presence of the third country national.
Most existing readmission agreements provide for shorter time limits (3 to 6
months) often running from the date of illegal entry. (Exchange of data)
Another importaant and problematic provision is that of Article 8 which governs
wie scope of tne exchanyge of perssonal data required to fulfil the agreement
cithout, howewver, provicding for legal standards of data protzction. This is
carkicnlarty gevicus sinos data concerning asvlum applications may be exchanged,
hich, in the wrong hands, could pose a threat to the persons concerned and,
irecause the whole family is held responsikle, to their relatives irn the country

f crig.n.
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Insufficient quarantees

1. One of the most important provisions form a civil rights point of view,
Article 11, regulates the effect of the specimen agreement on the international
obligations of the contracting parties which have precedence. The provisions
of the specimen agreement do not affect the obligations arising from the
European Convention on Human Rights, the Geneva Convention on the Status of
Refugees and the Dublin Convention. However, a closer look at the clause
stipulating that international agreements/conventions shall not be affected
shows that it is not enough.

12. The reference to the European Convention on Human Rights (ECHR) makes it
clear that the readmission agreement may not be applied where there is a risk
of an infringement by the signatory states of the rights enshrined in this
convention. A reference to a Council of Europe instrument leads to the
conclusion that only signatories states of the ECHR are to be contracting
parties in such an agreement. However, there is no guarantee that, in assessing
the human rights situation in third countries and in verifying whether the
obligations arising from the ECHR are met in applying the readmission agreement,
information from several independent sources is used. Moreover, the reference
to the ECHR does not constitute a guarantee of social and economic rights as
established in the International Covenant on Economic, Social and Cultural
Rights and therefore of the prospects of the people concerned being provided
with a decent life.

13. The reference to the Geneva Convention on the Status of Refugees, which has
been lacking in many of the existing readmission agreements, clearly shows that
the Member States of the European Union assume that asylum seekers may fall
within the scope of a readmission agreement of the recommended type. However,
the reference to the Convention on the Status of Refugees is not enough to
guarantee that asylum seekers are given access to a asylum application procedure
and that their applications for asylum are given due consideration by the host
third country rather than by the state in which asylum was origirally sought.
Since, viewed from the host third country, the people which are being readmitted
are illegal aliens, there is the danger that people who are possibly in need of
protection are not identified, or that it is assumed that the application for
asylum was given due consideration and rejected before readmission. For this
reason, the UNHCR demanded in a press release of 1 December 1994, that an
obligation of the host third country to consider applications for asylum be
incorporated in the specimen agreement. A report by the European Consultation
on Refugees and Exiles (ECRE) published in February 1995 gives details of
numerous cases which show the many problems which can arise in the expulsion of
asylum seekers to third countries without such a guarantee. Where there is no
obligation upon a state actually to assume the responsibility of considering the
substance of an application for asylum, there 1s the possibility that a person
will be expelled from one country to the next right through to the country of
origin, thus infringing the prohibition on expulsion cr return (Article 33 of
the Geneva Convention on the Status of Refugees).

Z11.778/firn.
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14. Neither does the reference to the Dublin Convention offer any guarantee
that there are no such threats to asylum seekers. Although the Dublin
Convention does establish criteria for the Member States of the European Union
for the establishment of responsibility for considering applications for asylum,
Article 3(5) establishes the right of Member States to expel asylum seekers to
third countries pursuant to their national legislation, and this is done by
means of readmission agreements. There is then no obligation for the third
countries to give due consideration to the application for asylum.

15. It is therefore not only because of the formal shortcomings but also
because of the lack of adequate guarantees that it is to be recommended that
this draft recommendation as a whole should be rejected and that the Council be
called on to take the recommendations of the European Parliament into account
in any new proposal.
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OPINION
(Rule 147 of the Rules of Procedure)
of the Committee on Legal Affairs and Citizens' Rights

for the Committee on Civil Liberties and Internal Affairs
Draftsman: Mr D. Martin

At its meeting of 22 February 1995 the Committee on Legal Affairs and Citizens'
Rights appointed Mr D. Martin draftsman.

At its meetings of 24 May 1995 and 26 June 1995 it considered a draft opinion.
At the latter meeting it adopted the conclusions unanimously.

The following took part in the vote: Casini, chairman; Palacio Vallelersundi,
vice-chairman,; Alber, Anoveros Trias de Bes, Cot, Hlavac, Janssen van Raay,
Ullmann and Weiler.
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Introduction

The object of the draft Council recommendation is the creation of a precedent
or specimen agreement to be used by the Member States when negotiating
readmission agreements with third countries, the idea being presumably that
although the Community as such does not have jurisdiction in this area it is
nonetheless perceived, given the nature of the sphere involved i.e. immigration,
to be necessary to have a coherent and coordinated policy at Community level.
The document is not therefore intended to be a 'Community document' since the
agreements in question will always fall to be concluded by the Member States
acting individually rather than by the Community. Given the fact that the
document in question is to be widely used as precedent at international level
it is all the more unfortunate that the text 1is particularly turgid and
difficult to understand; your draftsman has had to spend a considerable amount
of time reading the document in order to come to grips with its provisions.
Finally your draftsman notes that the document under discussion has two distinct
parts, on the one hand a draft recommendation to be adopted by the Council and
on the other hand an annex containing a specimen agreement to be concluded
between the government of a given Member State and the government of the third
country in gqguestion on the readmission of ©persons residing without
authorization.

The legal base

The legal base chosen in the recommendation for the agreement is Article K.1(3)
of Title VI of the Maastricht Treaty 'Provisions on cooperation in the fields
of justice and home affairs'. Article K.1 provides as follows:

'For the purposes of achieving the objectives of the Union, (emphasis added) in
particular the free movement of persons, and without prejudice to the powers of
the European Community, Member States shall regard the following areas as
matters of common interest:

Subparagraph (3) of Article K.1 provides that immigration policy and policy
regarding nationals of third countries are to a matter of common interest.

Article K.3 (2) (a) allows the Council to 'adopt joint positions and promote,
using the appropriate form and procedures, any cooperation contributing to the
pursuit of the obijectives of the Union'. (emphasis added)

It is therefore clear that the Council has very wide powers under these
provisions. Your draftsman is accordingly forced to conclude that this is the
appropriate legal base given the content of the readmission agreement, despite
the fact that any recourse to the provisions of Title V and VI of the Maastricht
Treaty (the so-called second and third pillars) is regrettable in the extreme.
Nonetheless the Council has at least seen fit to provide a legal base, which is
aot, colleagues will raecall, the case in respect of the Council's draft
resolution on the admission of third-country nationals.

'c4 - 0007/95
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Comments on individual articles

Article 1

This article provides that each 'Contracting Party', i.e. the country in
question, is to readmit at the request of any other contracting party 'and
without any formality' those individuals who no longer fulfil the conditions
required for residence on the territory of the country which has requested that
they be 'readmitted’'. 1In other words, this article obliges third countries to
readmit its own nationals once requested to do so by the relevant Member State
of the Union.

It is clear from the foregoing that the title of the document, i.e. 'Bilateral
Readmission Agreement' is misleading; the agreement deals in fact with the
repatriation of those individuals who no longer have the right tc remain on the
territory of the European Union. This conclusion is all the more inevitable
when one considers the wording of Article 1(2) of the agreement which provides
as follows:

"Upon application by the requesting Contracting Party, the reguested
Contracting Party shall without delay issue the persons to be readmitted
with the travel documents required for their repatriation'.

Your draftsman notes that this is one of the few occasions when the word
'repatriation' is used rather than the more euphemistic term 'readmission'.

Article 2

This article provides for the repatriation of individuals who no longer fulfil
residency requirements back to the country from which they entered the
Community. For the purposes of Article 2 the external border in question is
deemed to be the first border which has been crossed which is not a common
border to the Contracting Parties'.

Article 2(4)

This article provides that the Contracting Parties are to 'make every effort to
give priority to deporting nationals of an adjacent state to their country of
origin’.

Your draftsman has some difficulty in understanding the scope of this particular
provision, since it is presumably normally the case that the adjacent state
referred to in Article 2(4) will also be the 'country of origin' of the
nationals being deported. It is therefore difficult to understand what exactly
is meant by the agreement when it refers to deporting nationals of an adjacent
state to their country of origin, especially since it is difficult to envisage
those circumstances in which nationals of any country can be deported to their
country of origin. Your draftsman would be keen to have some guidance from a
representative of the Council on this point.

Article 3

This article provides for the repatriation of individuals who do not fulfil
entry/residence requirements and yet who are nonetheless in possession of a
valid visa issued either by the authorities of the country of intended
destination or by the authorities of another country. 1In those cases where both
Contracting Parties have issued a visa or residence permit responsibility shall
reside with the Contracting Party whose visa or whose residence permit expires
last.
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Article 7

Article 7 of the draft agreement deals with the question of the transit of third
country nationals through the territory of the Contracting Parties. In
particular, it provides that the Contracting Parties are to allow third country
nationals to pass through their territory in transit if so requested. Article
7(2) provides that it shall not be necessary for the regquested Contracting Party
to issue a transit visa. Article 7(4) provides that the Contracting Parties
shall endeavour to restrict transit operations to those aliens who cannot be
returned directly to their States of origin.

Article 8
This article deals with the transfer of personal data which is required in order
to implement the agreement. The article provides that the data to be

'communicated' may concern only certain subjects, e.qg.:

- the particulars of the person to be transferred including, inter alia,
their name, nicknames or pseudonyms, aliases;

- passport identity card and other travel documents;

- other details needed to identify the persons to be transferred.

No further definition or limitation is provided in respect of what exactly the
phrase 'other details' could involve. 1In this context your draftsman considers
that it is unfortunate that no reference is made to the Council of Europe's
Convention on Data Protection, especially since Article 11 of the agreement
provides that the provisions of the agreement shall not affect the Contracting
Parties' obligations arising from, inter alia, the Convention of 4 November 1950
for the Protection of Human Rights and Fundamental Freedoms. Moreover, your
draftsman notes that the agreement is to be the model used by the Member States
as from 1 January 1995; as of that date there was no Community-wide data
protection legislation in force. Your draftsman would like to know what, if any
protection, has been afforded to any third country nationals who have been
deported since 1 January 1995 in accordance with an agreement following the
format of the proposal currently before Parliament.

Article 9

This article provides that the costs of transporting individuals shall be borne
by the requesting Contracting Party as far as the border of the requested party.
The costs of transit as far as the border of the country of destination are to
be borne by the requesting Contracting Party in accordance with the provisions
of Article 7 of the draft agreement.

Article 10
Article 10 provides for the creation of a Committee of Experts, made up of three
representatives of each Contracting Party. The duties of the Committee of

Experts shall be:

- monitoring application of the agreement;

- the making of proposals for resolving problems associated with application
of the agreement as well as eventual amendments and additions and the
preparation of 'appropriate measures' to combat illegal immigration.

fFinaliy, Article 10(2, provides thal the Cuntracting Parties shall reserve the

right no* to agree to any zuch propeosals or measures submitted by the Committee
of Experts.
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Article 13

This article allows Contracting Parties to suspend application of the agreement
for 'impeortant grounds'. No definition of what might constitute 'important
grounds' is provided, although matters relating to State security, public order
or public health are cited in Article 13(2).

Conclusions

The Committee on Legal Affairs and Citizens' Rights is aware that it is
necessary to have provisions governing the repatriation of individuals; it 1is
moreover arguable that it is better to have a legal text on this point rather
than a set of ad hoc administerial guidelines which would be open to abuse or
at best political 'interpretation'. Nonetheless the Committee on Legal Affairs
and Citizens' Rights regrets that the text is not clearer on several points and
does not appear to address the problem of the rights of foreign nationals in the
European Union. In particular, the Committee on Legal Affairs and Citizens'
Rights would remind the Member States of their obligations under Article
K.(2)(1) of the Maastricht Treaty which provides that those areas referred to
in Article K.1, e.g. immigration, are to be dealt with in accordance with the
European Convention on Human Rights of 1950 as well as the Convention relating
to the States of Refugees of 28 July 1951.

In the light of the above the Committee on Legal Affairs and Citizens' Rights
upon the Committee on Civil Liberties and Internal Affairs to incorporate the
following points in its report:

1. Recognizes the plight of refugees and stateless individuals in the European
Union;

2. Is aware also of the possible advantages for all concerned in having a
clear legal framework to govern the repatriation where necessary of such
individuals;

3. Calls on the Member States to respect fully their international legal

obligations towards refugees and stateless individuals and to deal with
applications for asylum in a humane manner;

4. Calls on the Member States to take account of the reasons which may have
led an individual to leave his or her country of origin when considering
the question of repatriation.

5. Considers that jurisdiction over immigration matters should be fully
incorporated into the Community domain, and that pending such a change,
existing restrictions on the Commission's right of initiative should be
removed and the existing provisions permitting progressive transfer of all
matters under K1 (1-6) into the area of Community competence should be used
(with a new requirement for qualified majority voting rather than
unanimity), and should be extended to cover all K! matters.
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