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L INTRODUCTION 

At its meeting on 30 November and 1 December 1994 the JHA Council gave 

instructions that work on this issue should press ahead on the basis of the draft joint 

action submitted by the United Kingdom (1) and the draft Convention forwarded by the 

Commission f), so that a draft legal instrument could be put to the Council as early as 

possible in 1995. 

In the conclusions of its meeting in Essen on 9 and 10 December 1994, the ~uropean 

Council called on the JHA Council to pursue its deliberations actively so that joint action 

could be decided upon or a Convention drawn up during the first half of 1995. e) 

I" 5342/94 JUSTPEN 12 + ADD 1 and 10700/94 JUSTPEN 84. 
fJ 8076/94 JUSTPEN 46 ECOFIN 100. 
(~ At their meeting in Paris on 26 January 1995. the Justice Ministers of the European 

Union again urged that discussions on protecting the financial interests of the 
Communities by organizing effective judicial measures to prevent and punish fraud 
should be expedited. 
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D. STATE OF PLAY 

A text proposed by the French Presidency for the first part of the future instrument, i.e. 

the definition of fraud, attempted fraud, receiving and concealment and liability (') has 

been examined at several meetings of the relevant Working Party. Although that text 

was prepared as a draft convention, it has been agreed that the legal form of the future 

instrument could be reconsidered at a future date. The text resulting from the Working 

Party's pro~eedings and delegations' comments are annexed hereto • 

• m. PROCEDURAL QUESTIONS 

At its meeting on 22 and 23 February 1995 the K.4 Committee discussed progress on 

this issue and the procedure to be followed in future. 

The Committee found that although the Working Party had worked hard and made 

progress on a number of points, proceedings were still lagging far behind the political 

objectives and the timescale set by the European Council and the JHA Council. 

A number of delegations emphasized that this was due, amongst other things, to the 

complexity and degree of detail involved, and the major differences between Member 

States' criminal laws. It was clearly no longer realistic to think of preparing a 

comprehensive legal instrument for protecting the financial interests of the Communities 

before the end of June 1995. 

11) 12284/94 JUSTPEN 101. 
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... 

In the light of these comments, COREPER agreed to ask the JHA Council to rule on the 

following questions: 

(a) whether it would be better to draw up a separate legal instrument covering certain 

basic questions which would be submitted to the Council before the end of 

June 1995, and then continue work on a fuller instrument ('); 

(b) if it we~e in favour of this approach, the Council would be asked to decide on the 

points for inclusion in the independent instrument, which might include: 

1. 

2. 

definition cf fraud; 

liability of heads of businesses and persons with decision-making powers in 

businesses; 

3. the fittingness of penalties. The possibility of extradition in serious cases; 

4. jurisdiction. 

(1) A similar approach has recently been adopted for the simplified extradition procedure, 
for example. 
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ANNEX 

Article 1 

• 

DRAFT CONVENTION ON THE PROTECTION OF THE 

COMMUNITIES' FINANCIAL INTERESTS 

ARTICLES 1. 2. 3 AND 4 

1. There shall be a specific offence of fraud against the Communities' financial 

interests. (') 

2. for the purposes of this Convention, fraud against the Communities' financial interests 

shall mean 

(a) in respect of expenditure, any intentional act or omission e) (3) relating to: 

- [the preparation, supply,) (4) use or presentation of false, incorrect or 

CI The Working Party agreed to examine this paragraph at a subsequent meeting. A 
majority of delegations had previously entered reservations on creating a specific 
offence. 

A The Spanish delegation said that in Spain, only fraud involving sums above a certain 
minimum amount was a punishable offence and wanted a threshold of this type to be 
introduced so that Member States would only be obliged to make fraud above-that 
threshold a criminal offence. In the light of these comments, the Working Party agreed 
that the question of a threshold could be considered when looking at the Articles on 
penalties. In this context, in the light of progress in the Budget Committee's Subgroup_ 
on the Protection of the Communities' Financial Interests (ECOFIN Council) on the 
proposal for a Regulation on the protection of the Communities' financial interests, the 
Commission representative explained the Commission's intentions as to the concurrence 
of Community administrative penalties and criminal penalties. The Regulation was 
intended to cover all irregularities, that is to say any failure to discharge an obligation 
provided for in rules governing Community revenue or the grant of aid, a subsidy or any 
other benefit. Part of the scope of the Regulation, that is to say, fraud, should also be 
covered by the Convention. If the same act was covered both by Community provisions 
laying down administrative penalties and provisions in the Convention laying down 
criminal penalties, those administrative and criminal penalties should in principle be 
cumulative • 

., The Commission representative entered a reservation; gross negligence should be 
covered as well, as in the Commission proposal. 

n The words "the preparation, supply" should be deleted (German, Austrian, Belgian, 
Danish, Spanish, Finnish, Italian and Swedish delegations). The Portuguese delegation 
wanted "preparation" deleted. 
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• 

incomplete statements or documents, which has as its object and effect (') the 

misappropriation or wrongful retention CZ) of funds from the general budget 

of the Communities or budgets managed by or on behalf of the Communities; 

- non-disclosure (3) of information in violation of a specific obligation (4) with the 

same object and effect; 

- or the misapplication of these same funds (2) • 

(', On this point: 
- some delegations (the German, French, Greek, Luxembourg and Italian delegations) 

felt the expression "its object" might be redundant or even reduce the force of the 
word "intentional"; 

- the Netherlands delegation entered a reservation on the expression "having as its 
object and effect", which it judged too restrictive for the purposes of com~ating fraud 
effectively; .-

- the Commission representative entered a reservation on the expression "having as its 
object and effect" (see Article 1 (2) of the Commission proposal, "object or effect"), 
partly in connection with its reservation concerning gross negligence (see footnote 3 . 
on page 6) and partly, and more particularly, because it felt the expression was 
restrictive, and, could make it more difficult to prosecute fraud (proving intention and 
effect as a condition for imposing a penalty). 

fJ The Austrian, German, and Greek delegations expressed reservations and requested the 
deletion of the final indent and the introduction of the words "or misapplication" in the 
first indent after the words" •.. or wrongful retention~. 
The Danish delegation entered a reservation on the last indent. 
The delegations mentioned felt in particular that the acts covered by the third indent 
went further than the concept of fraud and should not be included in the definition. 
The other language versions should be checked when they become available. It was 
proposed that .the future explanatory notes on the Convention should specify that the 
second indent covers use of funds for purposes other than those for which they were 
granted. 

(3, "Verschweigen" in German. 
" The German and Austrian delegations felt that it should be specified that an act of 

deception was meant. Scrutiny reservation by the Italian delegation. 
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(b) in respect of revenue, any intentional (1) act or omission (1) relating to: 

• 

- Ithe preparation, supply,] C) use or presentation of false, incorrect or incomplete 

statements or documents which has as its object and effect (1) the illegal 

diminution of the resources of the general budget of the Communities (1) or 

budgets managed by or on behalf of the Communities; 

- non~iscJosure of information in violation of a specific obligation (1) which has the 

same object and effect; 

- misapplication of a legally obtained benefit. (2) 

Aroc1e 2: Attempted fraud 

An attempt to commit fraud against the Communities' financial interests shall be punishable. 

Article 3: Receiving and concealment (3) 

Any person who knowingly conceals, holds or transmits Community funds which have been 

obtained fraudulently may be held criminally liable. (") 

rJ See reservations and comments in the footnotes to Article 1 (a). 
(21 The German, Belgian, Danish, Austrian and Spanish delegations entered reservations on 

the third indent • 
." The United Kingdom delegation felt that the wording used in Articles 2, 3 and 4 was 

not appropriate to a convention. It would be better to use the formula "Member States 
shall ensure th~t", or a similar form of words, as in the draft joint action. This problem 
wi11 be examined at the close of proceedings • .-1 A number of delegations entered reservations and scrutiny reservations on this text for 
the time being. The Presidency will be submitting a text on money laundering shortly. 
The Working Party agreed to re-examine Article 3 at one of its forthcoming meetings in 
the light of the new text on money laundering. 
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Article 4: Uabif'1ty (') 

1. Any natural person who is knowingly (2) a party to fraud against the Communities' 

f"mancial interests may be held criminally liable as principal offender, accomplice, 

instigator or accessory. e) 

2.. The heads of businesses or any persons having powers to take decisions within 

businesses, .may be held criminally liable for fraud against the Communities' financial 

interests where their negligence, in particular their failure to exercise supervision, meant 

that it was foreseeable that one of the members of the business might commit such 

fraud on its behalf. (4) 

(1, See footnote (3) on page 8. 
ft Reservation by the Commission representative in connection with his request that gross 

negligence be covered by the definition of fraud. 
t'J The United Kingdom delegation entered a reservation; the text should describe 

punishable behaviour rather than list legal concepts relating to the perpetrator; the 
behaviour should be defined in the text, with due regard for existing conventions. It 
was proposed that this question be resolved by adding a suitable recital to the 
Convention and giving an explanation in the future explanatory notes. 

n Reservations by a number of delegations including the Belgian, Danish, Spanish, Finnish, 
Swedish and United Kingdom delegations; scrutiny reservation by the Irish delegation. 
The above delegations observed in particular that: 
- the text was not acceptable in that, in their view, it laid down objective liability for 

heads of businesses or persons with decision-making powers; 
- the head or person concerned should not be punishable for the fraud (committed by 

others), only for failing in their duty of supervision. 
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