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 REPORT

f)

from: Permanent Representatives Committee
to Councill

No prev. doc. 9287/3/95 ASIM 218 REV 3

' Subject: Draft Council act adopting a joint action on airport transit arrangements

. The above draft joint action was examined by the Permanent Representatives Committee on

the basis of ASIM 218 REV 3.
The text as it now stands will be found in Annex | to this report.
" The following problems remain:

1. Advisability of the instrument

‘The Danish and Swedish delegations entered'géneral scrutiny reservations as their

countries had not hitherto had airport transit visa arrangements. But they were
reviewing their positions in the light of the additional transition period of one year

provided for in Article 10.

2. Legal basis

The Commission thought the legal basis-far the instrument should be Article 100¢ of

the Treaty. It said it wished to make a statement ir} the Council minutes (see. Annex [l).
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The Council Legal Service confirmed that this joint action could be based on
Article K.1(3)(a) and (c) in conjuncﬁon with Article K.3(2)(b), notably on the grounds
that airport transit visas were of a different type from visas issued for croésing external

borders, which were covered by Article 100c.

3. List of countries concerned

* The United Kingdom delegation maintained a reéervation on the inclusion of Bangladesh

and Pakistan in the list. These were countries with which the United Kingdom had a
traditional relationship and their nationals did not pose any major problems at the

present time.

The German delegation maintained a scrutiny reservation on the inclusion of Zaire, but it

could reconsider this as part of an overall compromise.

The Danish delegation maintained a general scrutiny reservation on the list in connection

with its scrutiny reservation mentioned in point 1 above.

4. The Finnish and Swedish delegations maintained linguistic scrutiny reservations.

The Council is invited to approve the draft joint action in principle once the problems

described above have been resolved.

Formal adoption (as an "A" item) and publication will take place after the text has been

fin‘alized by. the Legal/Linguistic Experts.
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ANNEX |

COUNCIL ACT ADOPTING A JOINT ACTION
ON AIRPORT TRANSIT ARRANGEMENTS

THE COUNCIL OF THE EUROPEAN UNION,

Having regard to the Treaty on European Union, and in particular Articles K.1 (3)(a) and (c)

and K.3(2)(b) thereof,
Having regard to the proposal of 23 February 1995 from the French Republic,

Whereas the determination of the conditions -of entry and movement by nationals of third
countries into and within the territory of Member States, under Article K.1(3){a) of the
Treaty, and combating unauthorized immigration by nationals of third countries, under

Article K.1(3)(c) of the Treaty, are matters of common interest;

Whereas the air route, particularly by way of applications for entry or de facto entry, in the
course of airport transit, represents a significant way in with a view in particular to illegally
taking up residence within the territory of the Member States; whereas improvements should

be sought in controlling that route;

Whereas Annex 9 to the Chicago Convention on. International Air Transport esfablishes the

‘ .principle' of free' transit passage throughl the international areas of airports; whereas States
may nevertheless make exceptions to this general principle by notifying the ICAO and
requiring an airport transit visa; whereas.this possibility should be limited as far as possible to

avoid any unnecessary constraint on the development of air transport;
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Whereas the harmonization of Member States’ policies in this field is in accordance with the
objectives of security and control of illegal immigration laid down in Article K.1(3) and (9) of
the Treaty, while contributing to harmonizing the conditions of competition between airlines

and airports in the Member States;

- Whereas this matter does not concern visas required when crossing the external borders of
the Member States and is therefore not covered by Article 100¢ of the Treaty establishing
the European Community; whereas it is nevertheless of common interest and could be more

. effectively dealt with by means of joint action by the Member States,

Whereas the Member States that do not have airport visa arrangements should be allowed

sufficient time to draw up such arrangements,
HAS ADOPTED THE FOLLOWING PROVISIONS:
Article 1
For the purposes of this joint action, "airport transit visa (ATV)" shall mean the authorization
to which nationals of certain non-Community countries are subject, as an exception to the
principle of free transit laid down in Annex 9 to the Chicago Convention on International Air
Transport, for transit through the international areas of the airports of Member States.
Article 2
1.  The airport transit visa shall be issued by the consular services of the Member States;
2. The conditions of issue of airport transit visas shall be determined by each

Member State subject to adoption'by the Council of criteria relating to the preliminaries

- for and issue of visas.
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In all cases,. the consular services must ascertain that there is no security risk or risk of
illegal immigration. They must above all be satisfied that the application for an airport
transit visa is justified on the basis of the documents submitted by the applicant, and
that as far as possible these documeﬁts guarantee entry into the country of final

destination, in particular by presentation of a visa where so required.

3 With efféct from the entry into force of the provisions contained in Council Regulation
(EC) No 1683/85 of 29 May 1895 (" laying down a uniform format for visas,
Member States shall issue airport transit visas using the uniform visa format laid down

in that Regulation.
Article 3

Each Member State shall require an airport transit visa of nationals of third countries included
on the joint I'_ist annexed hereto who do not already hold an entry or transit visa for the
Member State in question when passing through the international areas of airports situated

within its territory.

Article 4
1. A Member State may provide for exceptions to the requirement for an airport transit
visa in respect of nationals of third countries included on the joint list annexed hereto, in

particular for:

- crew members of aircraft and ships;

holders of diplomatic, official or service passports;

holders of residence permits or equivalent documents issued by a Member State;

holders of visas issued by a Member State, or by a State which is a party to the

Agreement on the European Economic Area.

(\" OJNolL 164, 14.7.1995, p. 1.
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Article 5

Each Member State shall decide whether an airport transit visa should be required of

nationals of States not included on the joint list annexed hereto.
Article 6

Each Member State shall determine the airport transit arrangements applicable to statutory

stateless persons and refugees.
Article 7

‘Within ten working days of the-entry jnto force of this:joint action, Member States shall
notify the other Member States and the General _Secre'tariat of the Council of_the measures
taken pursuant to Articles.4, 5 and 6. Those measures shall be published, for information,

the Official Journal of the European Communities.

Article 8

in

Each year the Council Presidency shall draw up a repdrt on progress in the harmonization of

airport transit arrangements within the Union.
The Council shall examine any proposal for amending the list annexed hereto.
Article 9

This joint action shall not prevent closer airport-transit harmonization between some

Member States, extending in scope beyond the joint list.
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Article 10 -

. This joint action shall enter into force on the first day of the sixth month following its

publication in the Official Journal of the European Communities.

In the case of the Kingdom of Denmark, the Republic of Finland and the Kingdom of Sweden,
however, it shall enter into force on the first day of the eighteenth month foIlowmg its -

' 'pubhcatxon in the Official Journal of the European Communities.
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Afghanistan
Bangladesh (2)
Ethiopia

Eritrea

‘Ghana

Iréq ‘

1

iran

Nigeria -
Pakistan (%)
Somalia

Sri Lanka

Zaire (.3)

Scrutiny reservation from the Danish delegation on the whole list.

()
(2} - Reservation from the United Kingdom delegation on Pakistan and. Bangladesh.
()

ANNEX ()

3 Scrutiny reservation from the German delegation.
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ANNEX II

DRAFT COMMISSION STATEMENT
FOR THE COUNCIL MINUTES
CONCERNING THE COUNCIL ACT ADOPTING A JOINT ACTION
' ON AIRPORT TRANSIT ARRANGEMENTS

.The Commission would point out that its proposal for a Regulation determining the countries
whose nationals must be in possession of a visa when crossing the external borders of the
Member States included, among the visas required by the Regulation, the airport transit visa.

This particuler type of visa, which was also included in the Commission’s proposal for a

Regulation laying down a uniform format for visas, was maintained by the Council and

appears explicitly in Regulation No 1683/95 of 29 May 1995 (based on Article 100c of the

Treaty on European Union).

Dhring the discussions on the proposa'l concerning the joint list of countries whose nationals
would be subject to a visa requirement, the Council decided to omit the airport-transit visa,
not for reasons of jurisdiction but because it thought it was not necessary or desirable at the
present time to harmonize the list of third countries whose nationals are subject to the airport
visa requirement. On 25 September 1995 the Council adopted Regulation No 2317/95 with

no reference to airport transit visas.

The Commission believes, however, that this is a matter of Community jurisdiction, and that
the establishment of a joint list of third countries whose nationals must have .visas to enter
the internati_onal zone of an ai.rport cannot' b_eéuthoriz}ed except by a Council act based on
Article 100c of the Treaty on European Union in accordance with the brocedure laid down in

that provision.
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The Commission therefore regrets that the Council is,adopting a joint action on this subject

on the basis of the provisions of Title VI of the EU Treaty concerning the fields of justice and

home affairs.

. In so doing, the Council has, in the Commission’s view, failed to respect Community
jurisdiction in this matter. Accordingly, the Commission niay wish to make use of legal

means opeh to it under the Treaty.
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