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Subject: Draft Convention on Mutual Assistance in Criminal Matters between the Mer::oer 
States of the European Union 

At its mee~ing on 15 July the Working Party examined the above draft Convention en tr.e 

basis of 9065:'96 JUSTPEN 105. The modified text emerging from the discussion is se~ cut 

in the Annex, together with the delegations' observations in footnotes. 
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ANNEX 

COUNCIL A:T 
ct 

drawing up the Ccnve~tlcn on Mutual Assis~ar.ce 
in Cr;mlr.ai Mat!ers between the Member Sta~es of the E:.:rocea~ Urlcn I') (=) (3) 

THE COUNCIL OF THE EUROPEAN UNION, 

Having regard to the Treaty on Ewropean Ur.ion, and in parlicular Arlicle K.3(2l(cl therE:cf, 

Whereas, for the purposes of achieving the objectives of the Union, the Member States 
regard the rules governing mutual assistance in c~iminal maners between the Member States 
of the European Union as a matter of common interest coming under the cooperation 
provided for in Title VI of the Treaty; 

HAVING DECIDED that the Convention, the text of which is given in the Annex and which is 
has been signed today by the Representatives of the Governments of the Member States of 
the Union, is hereby drawn up; 

RECOMMENDS that it be adopted by the Member States in accordance with their respec:ive 
constitutional rules. 

Dcne at 2russe:s, 

For the Council 
The PreSident 

(') Scrutiny reservations on the whole text by the German, Irish and United Kingdom 
delegations, 

(2) Linguistic reservations by the Austrian, Swedish, German, United Kingdom, Irish, Danish 
and Spanish delegations. 

(l) Parliamentary reservation by the Danish delegation. 
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THE HIGH CONTRACTING PARTIES to this Convention. Member States of the 
European Union. 

REFERRING to the Council Act of 

DESIRING to improve Judicial cooperation in cnmlnal maners :,etween the Member Sta:es d 
the Union: 

CONVINCED of the need to simplify the rules relating to mutual assistance between the 
Member States to the extent that this is compatible with the basic principles of their national 
law. including the principles of the European Convention for the Protection of Human Rights 
and Fundamental Freedoms; 

CONSIDERING that simplification of these rules should as far as possible permit direct 
contact between the competent authorities of the Member States and allow the rules for 
mutual assistance to be relaxed and account to be taken of the new technical means whiCh 
may usefully be put at the service of improved judicial cooperation: 

CONSIDERING that the application of the European Convention on Mutual Assistance 
of 20 April 1959 should be facilitated: 

CONSIDERING that the proviSIons of the European Convention on Mutual ASSistance remain 
applicable tor all matters not covered by this Convention, 

HAVE AGREED ON THE FOLLOWING PROVISIONS: 
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ARTICLE 1 

General provisions 

1. The aim of this Convention is to facilitate the a::~lication, between the Me~ter Sta:es of 
the European Union 

of the 1959 European Convention on Mutual Assistance in Criminal Ma::e~s. ~ere:~a;:er 
referred to as the" 1959 Convention" and' 

of the Benelux Treaty on Extradition and Mutual Assistance in Criminal Maners 
of 27 June 1962, as amended by the Protocol of 11 May 1994, within the frameworK 
of relations between the Member States which are party to that Treaty, herelna~er 
referred to as the "Benelux Treaty", 

by supplementing their provisions. 

2. Paragraph 1 shall not affect the application of more favourable provisions in tne bda:e'al 
or multilateral agreements in force between Member States. 

ARTICLE 2 

For purposes of executing leners rogatory, the Member States undertake to comply with the 
procedures expressly indicated by the requesting Member State, where these are r.ct ccntrary 
to the fundamerotal principles of law in the requested Member State. (') 

Where the request cannot or cannot fully be executed following a particular form. ~e::,cd or 
procedure specified in the request, the authority of the re~uesting State shall be prorr,p11y 
notified of the obstacles and inquired whether the request should nevertheless be 
executed. (2) 

(') Scrutiny reservation by the Finnish delegation (cf. 6748/96 JUSTPEN 51). 
(2) Scrutiny reservation by the French delegation, which felt that this paragraph was not 

necessary bearing in mind Article 19 of the 1959 Convention. 
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ARTICLE 3 (') 

1. By agreement between the Member States, a Memoer State which has re:::uesteo an 
investigation for which the presence of a person held in custody on its own terTl'tory IS 
required may transfer that person to the te~ritory of the Member State In which ~he 
investigation is to take place. 

2. The Member States will adopt by common accord the arrangements for har.Olng over the 
person and the period Within which his return to the reQues~lr.g Member S,a~e rr'lust take 
place. 

3. (2) (3) The transfer referred to in paragraph 1 may not take place without the conser.t of 
the person concerned (unless he has been charged in the course of the proceedings for which 
the investigation has been requested). For this purpose the statement of consent or a copy 
thereof shall be forwarded promptly to the requested Member State. 

4. (4) (5) In the case referred to in paragraph 1, and subject to the provisions of Article 2 of 
the 1959 Convention, transit of the person held in custody through the territory of a Merr'lber 
State shall be permitted after application has been made, accompanied by all relevant 
documents, by the Ministry of Justice of the requesting Member State to the Ministry of 
Justice of the Member State through which transit is requested. Any Member Sta~e may 
refuse to allow transit of its own citizens. 

5. The person transferred must remain in custody on the territory of the recuested Member 
State and, where applicable, on the territory of the Member State through which transit IS 

recuested unless the Member State requesting the transfer applies for his release. 

(1) Scrutiny reservations by the Danish, Irish, Austrian, Finnish, Netherlands and 
United Kingdom delegations. 

(") Misgivings or reservations by several delegations (BiS/P/IRL.'D/DK/ELiNLiUK) on the 
possibiiity of transfer without the consent of the person concerned. Some de!e;a!lons 
(F/LUX) felt that transfer may take place even if the person does not consent. 

(3) The Presidency tabled the following compromise solution: 
"The transfer referred to in paragraph 1 may be refused if the person concerned has not 
given his consent. Where consent is required, a Statement of consent or copy thereof 
shall be forwarded promptly to the requested Member State. 
(Each Member State may indicate, when giving the notification provided for in Arlicle 9 
paragraph 2, that it intends to make use of the provisions of this paragraph. ]" 
This text was not acceptable to cerlain delegations (F/I/LUX) since the consent of the 
person concerned may be requested in all cases, also where when the person has been 
charged in the course of the proceeding for which the investigation has been requested. 

(4) Scrutiny reservation by the United Kingdom delegation. Scrutiny reservation by the 
Portuguese delegation linked with its reservation on Arlicle 21 (transit) of the 
Extradition convention of 1957. 

(5) This paragraph will have to be adjusted to take account 'Of proceedings on the draft 
Convention on Extradition. 
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6. The person transferred shall not be prosecuted or held In eustoc::y or s~cJe=~e= ,~ 0, , 

restriction of his personal liberty other than that provided for in the preceding paragra;:h en 
the territory of the re~uested Member State for acts or convictions prior to his depanure ~~:~, 
the territory of the re~uesting State. ('I 

7. With reg~rd to costs. Article 20 of the 1959 Convention shall apply. (2) 

(') Text proposed by the French delegation. 
(2) The UK delegation felt that it should be made clear in the text that Article 20 of the 

1959 Convention would apply to Article 3 of the present convention in the same way 
as it applies to Article 11 of the 1959 Convention. 
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1. Requests for mutual assistance may be made directly between Judicial authorities or 
through the International Criminal Police Organization. and returned througn the same 
channels. (2) (l) (.) 

[When giving the notification referred to in Article 9(2), each Member State may state tM! It 
will agree to reQuests for mutual assistance submitted by the customs services of the 
Member States.1 (5) 

2. (e) Paragraph 1 shall not prejudice the pOSSibility of reQuests belr,g sent or returned In 

specific cases: 

between a central authority of a Member State and a central authority of another 
Member State. or 

between a judicial authority of one Member State and a central authority of another 
Member State. 

3. Any charge brought by a Member State for proceedings before the courts of another 
Member State within the meaning of Article 21 of the European Convention on Mutual 
Assistance in Criminal Maners may be the subject of direct communica~ions between t~,e 
competent judiCial authorities. (') 

4. Requests for temporary transfer or transit of persons provided for in Article 1 1 of the 
European Convention on Mutual Assistance in Criminal Maners and in Article 3 of tl"'dS 
Convention and the periodic exchange of data relating to criminal records must be made 
through the central authorities of the Member States. 

5. Occasional exchanges of data relating to criminal records shall (I) take place directly 
between the judicial authorities of the reQuesting Member State and the competent services 
of the requested State. 

(') Scrutiny reservations by the United Kingdom and Irish delegations. In particular. the 
United Kingdom delegation suggested. as a compromise solution. that proviSion be 
made for a transitional period during which Member States might derogate from 
application of paragraph 1. 

(2) Scrutiny reservation by the Portuguese delegation. 
e) The Commission representative suggested that each Member State should draw up a 

list of judicial autnorities to which requests for mutual assistance could be transmined. 
The Irish delegation expressed doubts on this proposal but was ready to examine it 
more closely. 

(.) The United KiT'\gdom delegation recalled that in its country requests could be made by 
authOrities other than judicial authorities. Along the same lines. the Finnish delegation 
asked for deletion of the word "judicial". 

(!) Text intended to take account of the United Kingdom request that it be possible for the 
customs services to submit requests for mutual assistance. 

(e) Reservation by the Swedish delegation and scrutiny reservation by the Spanish 
delegation. 

(') Reservations by the Swedish and Finnish delegations. 
(') The Finnish delegation asked that the word "shall" be replaced by "may". 
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,. Each Mer:"\ber State shall (2) send procedural dccumer.ts cirectly by ccs~ to persons who 
are in the terTltory of another Member State. The Member States shall cc~munlcate a lis~ of 

the documents which may be forwarded in this way. (l) 

2. Where there ~ reason to believe that the addresse~ does not unders:ar,d the lar,gua;e in 
which the doc:...'ment is drafted, the docur:"\ent - or at least tr1e impcr.ar.t ;assages In it -
must be translated into (one of) the language is) of the Me~tler State in t:'e terntory of which 
the addressee is staying. If the authority forwarding the document knows that the addressee 
understands or.ly another language, the document - or at least the Impor.ar,t passages 
thereof - must be translated into that other language. 

3. An expert or witness who has failed to answer a summons to appear, sent to him by 
post, may not, even if the summons contains a notice of penalty, be subjected to any 
punishment or measure of restraint. unless he subseQuently ente'rs the terT\tory of the 
reQuesting Member State voluntarily and is again duly summoned. The authority sending a 
summons to appear by post shall ensure that It does not involve penalties. This prOVISion 
shall be without prejudice to Article 34 of the Ber.elux Treaty. 

The SUrT",mons must also include a statement of the rights [and obligations] (4) of the person 
named in relation to the summons to be served. (5) 

4. If the procedural docwments relate to offences which are punishable under the law of 
beth Member States as an infringement of the regulations which is being prosecuted by the 
administrative authorities whose decision may give rise to proceedings before a court, in 
particular a criminal court, documents shall be forwarded in accordance with the procedure 
laid down in paragraph 1 of this Article. 

5. Notwithstandir.g paragraph'. procedural doc:.;ments may be forwarded through the 
judicial authOrIties of the requested Member State where the addressee's address is unknown 
or where the req\.,;esting Member State reeuires formal service. 

6. [Persons on wncm a summons has been served under the prOVisions of thiS Art:cle s.":all 
enJoy the ccncitions ot Immunity provided for in ArtiCle 12 of the' 959 Conve~tlon.] (E) 

(') The German delegation suggested the intrOduction of a provision, perhaps in this 
Ar:icle, to cover the case of a person refUSing to give evidence in a case in a second 
Member State where the statements he is required to mak.e are contrary to the rules of 
law in his country of residence. The Presidency invited this delegation to present a 
proposal next meeting. 

(2) Scrutiny reservation by the Portuguese and Finnish delegations. which would prefer to 
provide for a text along the lines of the Schengen agreement. In the light of the 
experience of this agreement. several delegations (F/O/UK/A/NL) preferred to keep a 
mandatory provision ("shall"). 

e) Scrutiny reservation by the Irish delegation on the principle of laying down rules for 
sending procedural documents directly by post. 

(4) Addition reQuested by Austria. 
(s) The United Kingdom suggested that this text should be more precise regarding the right 

and obligations of the perSOTl. The Chairmen invited this delegation to present a list of 
themes that could be included in the text. 

(e) Several delegations (NUF/EL/FIN) asked for the deletion of this paragraph, which they 
considered unnecessary given that this Convention supplements the' 959 Convention. 
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1. Where it is not possible or desirable for the person who IS to be called as a witness or 
defendant (4) to appear in the reQuesting Member State. the latter may request tr.at the 
hearing take place at a distance. by video conference. The relevant request shall be sent !o 
the central authorltY of the requested Member State throu;h the central aut~ority ef t~e 
reQuesting Member State. (5) 

The requested Member State will agree to Such a hearir,g provided that !he use of the Video 
conference is not In conflict with ItS own laws and on conCltlon that It has the !echnlcal 
means to permit a long-distance hearing of this kind. 

If the Member State has no access to such means. they may be made available to It by the 

requesting Member State by agreement between them. 

2. The following information to be communicated by the reQuesting Member State sr.all be 
considered sufficient for the application of the first paragraph: 

(a) the identity of the person to be heard; 
(b) the authority reQuesting the hearing; 
(e) a description of the facts. 

3. In the cases referred to in paragraph 1. the judicial authority of the reQuested Merr.ber 
State shall then summon the person to appear in accordance with the forms prescribed by Its 
legislation. However, the summons may also take place in accordance with the particular 
procedure reQuested by the requesting Member State provided this is not incompa::ble with 
the law of the reQuested Member State. (6) 

4. The hearing shall be conducted directly by the judicial authority of the re=1ues~;ng 
Member State. 

(') The Austrian delegation contended that the video conference could not be used without 
the consent of the parry concerned. The Finnish and Portuguese delegations supported 
this position. Several delegations (notably F/I/UK) did not agree, as the parry concerned 
was served a summons to appear. 

(2) The Finnish delegation asked that this Article be put after Article 2. It was not 
Finland's intention to reQuest a hearing at a distance by video conference in another 
Member State but it could agree to a hearing on its territory at the reQuest of another 
Member State. As regards Article 6, it thought it would be useful to specify ~ could 
be present at the video conference. 

(3) Scrutiny reservation by the Selgian delegation. 
(4) The Luxembourg end French delegations felt that this Article should apply solely to the 

hearing of witnesses and defendants in the context of preliminary investigations. 
(5) The Finnish delegation wanted a more flexible approach to the transmission of acts, 

along the lines of Article 4. . 
(e) The Luxembourg delegation suggested that some thought be given to the possibility of 

providing for coercive powers which would oblige the party concerned to appear. 
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5. The Judicial authOrity cf the rec;uestec Merr.cer .:::~c:.o:: ". co. -- ' , .. 

and shall ensure that the hearing takes place with due regard for the person's funcamental 
rights. At the end of the hearing, the judicial authOrity of the reQuested Member State sr.all 
draw up minutes of the hearing in accordance with the procedure provided for In Its Internal 
legislation. These minutes shall indicate the conditions under which the hearing took place 
and shall be forwarded by the central authority of the rec;ues!ed Member State [ac:omoar"ed 
by the ,recording of the hearing] to the central authcflty of the reQuesting Merr.ter State, 

6. EX;lenditure arising from the video conference S!iail te c:-.ar;ed to the rec;uesw~s; Me~ter 
State unless the Member States concerned decide other',...ise. In special cases and in ~l"Ie 
event of urgency, the reQuesting Member State may ask !he requested Member Sta~e ~o 
advance the amount necessary. 

1. At the reQuest of the reQuesting Member State, the reQueste"d Member State may agree 
to a statement being taken from a person in its territory by a judicial authority of the 
reQuesting Member State on the premises of a diplomatic or consular representation of t!;at 
Member State, provided that such a procedure or the arrangement for carrying out suc!; a 
procedure is not contrary to the fundamental principles of the reQuested Member State. 

2. This request shall be submined by the central authority of the rec;uesting Member State 
to the central authorrty of the requested Member State. 

3. The taking of statements referred to in paragraph 1 may be permitted only where the 
person concerned has given his consent. 

4. The following information shall be considered sufficient: 

(a) the identity of the person to be heard; 

(b) a brief descri~tion of the facts giving rise to the procedure. Article 2 of the European 
Convention on Mutual Assistance in Criminal Maners shall apply; 

(c) 'the original or a certified true copy of the consent given by the person concerned. 

4. The cen'tral authorities of the reouesting Member State shall forward without delay to the 
central authorities of the requested Member State the minutes or a certified copy thereof 
relating to 'the execution of the act. . 

(') Scrutiny reservations by the 8elgian and Portuguese delegations • 
. (2) The Danish delegation would prefer to delete this Article. Doubts on this Article also on 

the part of the Netherlands delegation. 
el The Luxembourg delegation felt that this Article was unnecessary. It suggested that it 

be replaced by making an adjustment to the 1957 Convention and proposed the 
following alternative text: 
"( ... ) The authorities and parties concerned may take part in this procedure if it is not 
contrary to the fundamental principles of the reQuested party." 

(4) The French delegation entered a substantive reservation. It said that it would have 
constitutional problems with the application of this Article. It also emphasized that 
under no circumstances was the principle of extra·terriroriality in this area applicable on 
French territory. It COuld however accept the proposal put forward by the Luxembourg 
delegation. 
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ARTICLE 8 

When giving the notification referred to in Article 9(21. each Member State shall maKe a 
statement naming the competent authorities or services within the meaning of Articles ... 

ARTICLE 9 

,. This Convention shall be subject to adoption by the Member States In accordar.ce with 
their res!=)ective constitutional requirements. 

2. Member States shall notify the Secretary-General of the Council of the Eurc!=)ean Ur.lon of 
the completion of the constitutional procedures for the adoption of this Convention. 

3. This Cor.vention shall enter into force ninety days after the nQtification referred to In 

paragraph 2 by the State, Member of the European Union at the time of adOPtion by the 
Council of the Act drawing up this Convention, which is last to complete that forma lity. 

4. Until this Convention enters into force, any Member State may, when giving the 
notification referred to in paragraph 2, or at any other time, declare that as far as it is 
concerned this Convention shall apply to its relations with Member States that have made the 
same declaration. Such declarations shall taKe effect ninety days after the date of depOSit 
thereof. 

5. This Convention shall apply only to requests submined after the date on which it enters 
into force or is ap!=)lied as between the requested Member State and the requesting Member 
State. 

ARTICLE 10 

,. This COTiver"ltion shall be open to accession by any State that becomes a memoer of the 
E~rc!=)ean Union. 

2. The text of this Convention in the language of the acceding State, drawn up by the 
Council of the Euro!=)ean Union, shall be authentic. 

3. The instruments of accession shall be de!=)osited with the depositary. 

4. This Convention shall enter into force with res!=)ect to any State that accedes to it 
ninety days after the deposit of its instrument of accession or on the date of entry into force 
of this Convention if it has not already entered into force at the time of expiry of the said 
period of ninety days. 

5. Where this Convention is not yet in force at the time of the deposit of their instrument of 
accession, Article 18(4) shall apply to acceding Member States. 
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ARTICLE 11 

1. The Secretary·General of the Council of the European Union shall act as de~ositary of 
this Convention. 

2. The depositary shall publish in th'e Official Journal of the European Communities 
information on the progress of adoptions and accessions. declarations and reservations. and 
also any other notification concerning this Convention. 

Done at .........................•.•.......•.••.................... in a single original in the Danish. Dutch. 
English, Finnish, French, German, Greek. Irish. Italian, Portuguese. Spanish and Swedish 
languages. all texts being equally authentic, such original being deposited in the archives of 
the General Secretariat of the Council of the European Union. 
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