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EUROPEAN UNION Brussels, 19 December 1996 (06.01) 

 THE COUNCIL (OR. nl) 

 

                               

  12948/96 

 

  LIMITE 

 

   ASIM 179 

 

 

 

NOTE 

 

from :  future Netherlands Presidency 

 

to  : Working Party on Asylum 

 

Subject:  Proposal for inclusion in the implementation of the Dublin Convention of a number of practical 

solutions in the light of practical experience in applying the asylum section of the Convention 

implementing the Schengen Agreement 

 

 

 

1. Introduction 

 

 At the Working Party on Asylum's meeting on 11 November 1996, the Luxembourg President of 

Schengen commented on 11683/96 ASIM 159.  That document contains a review of the follow-up to 

practical implementation of the Convention implementing the Schengen Agreement in the area of 

asylum.  A note from the Danish delegation (8672/96 ASIM 100) has also urged that consideration be 

given to the practical application of the Dublin Convention.  On the basis of the said document, the 

Netherlands delegation has agreed to make proposals for incorporation in the rules for implementing 

the Dublin Convention.  The present document contains a number of proposals adapting those made in 

11683/96 ASIM 159 and – where necessary – adjusting them to fit in with EU terminology.   

 

2. Time limit for replying to a request that an applicant be taken in charge 

 

 In Annex 1 to 11683/96 ASIM 159 there are two recommendations on this question: a 

recommendation from the Central Group that the time limit for replying to a request that an applicant 

be taken in charge should be reduced from three months to one month and a recommendation by the 

Central Group for exceptional urgent procedures in taking charge of applicants. 
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 This is a matter that is dealt with in Article 11(4) of the Dublin Convention.  That paragraph reads as 

follows: 

 "4. The Member State shall pronounce judgement on the request within three months of receipt of the 

claim".  The provision in Article 11(6) constitutes the legal basis for more detailed measures on the 

taking charge of applicants.  That paragraph reads as follows: "6. Measures taken under Article 18 

may subsequently determine the details of the process by which applicants shall be taken in charge". 

 

 At their meeting on 11 and 12 June 1992 in Lisbon the Ministers responsible for immigration matters 

adopted general guidelines for implementation of the Dublin Convention.  Those guidelines are given 

in point I.D. of 4464/1/95 CIREA 3 REV 1.  In point b. of that section there is a text concerning 

Article 11(4). 

 

 Proposal: Preparation of a decision by the Article 18 Committee in order to add the following to the 

guidelines for implementation of the Dublin Convention in point b. in section I.D. of 4464/1/95 

CIREA 3 REV 1: 

 

   The Member State which is requested to take charge of an applicant shall undertake to reply to 

the request within a period not exceeding one month from the date on which the request was 

received. 

 

   In cases where particular difficulties arise, the requested Member State may also, before the 

time limit of one month is reached, produce a temporary reply indicating the period within 

which it will be possible to give a definitive reply.  The latter period should be as short as 

possible and may in no circumstances exceed the period of three months from the date on which 

the request was received as indicated in Article 11(4) of the Dublin Convention. 

 

   If a negative reply is given by the time limit of one month, the requesting Member State still has 

the option, within a period of one month from the date on which it receives the negative reply, to 

contest that reply if after the date on which the request was acknowledged new and important 

facts have been brought to its attention which show that responsibility lies with the requested 

Member State.  The requested Member State must then respond as quickly as possible. 
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   The effects of this decision in practice must be assessed after one year by the Article 18 

Committee.  At that time consideration will be given to the question of whether a period of one 

month can constitute a maximum time limit. 

 

   When a request for asylum is submitted to a Member State following refusal to allow entry or 

residence and arrest as a result of illegal residence or notification or execution of a removal 

measure, that Member State shall forthwith notify this to the Member State deemed to have 

responsibility; such notification shall give the reasons of fact and law why a swift reply is 

necessary and the deadlines for which a reply is requested.  The Member State shall endeavour 

to provide a reply within the specified periods.  If this is not possible, it shall inform the Member 

State thereof as quickly as possible. 

 

3. Means of proof 

 

 Annex 2 of 11683/96 ASIM 159 contains a decision on this subject by the Central Group regarding 

harmonization of the conditions required for establishing the responsibility of a State. 

 

 This is a matter on which the EU Council on 20 June 1994 adopted a text entitled "Means of proof in 

the framework of the Dublin Convention" (Official Journal No C 274,  pp. 35 et seq/document 

4464/1/95 CIREA 3 REV 1, section I.E) which is identical with the Schengen text. 

 

 Proposal: Preparation by the Article 18 Committee of a decision that the following be added to the text 

on "Means of proof in the framework of the Dublin Convention" in Official Journal No C 274,  pp. 35 

et seq/document 4464/1/95 CIREA 3 REV 1, section I.E: 

 

   Without prejudice to the provision in Official Journal No C 274,  pp. 35 et seq/document 

4464/1/95 CIREA 3 REV 1, section I.E concerning means of proof, responsibility for dealing 

with an application for asylum may in individual cases be accepted on the basis of a consistent, 

sufficiently detailed and verifiable declaration by the asylum applicant. 
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4. Issue of a visa by representation and responsibility for dealing with an asylum application 

 

 Annex 3 to 11683/96 ASIM 159 contains a decision on this by the Executive Committee.  It deals with 

a matter which it has not hitherto been necessary to settle in a EU context.  As soon as a common EU 

visa policy exists, the Article 18 Committee will also be able to examine this topic. 

 

5. Responsibility for dealing with an asylum application in cases where the transfer period is 

exceeded 

 

 Annex 4 to 11683/96 ASIM 159 contains a decision on this question by the Executive Committee. 

 

 This is a matter dealt with in Article 11(5) of the Dublin Convention.  That paragraph reads as 

follows: 

 "5. Transfer of the applicant for asylum from the Member State where the application was lodged to 

the Member State responsible must take place not later than one month after acceptance of the request 

to take charge or one month after the conclusion of any proceedings initiated by the alien challenging 

the transfer decision if the proceedings are suspensory." 

 

 The provision in Article 11(6) constitutes the legal basis for introducing more detailed measures for 

taking charge of an applicant. 

 

 The Dublin Convention does not make clear the consequences of exceeding the transfer period of one 

month.  

 

 This is a matter on which the Ministers with responsibility for immigration at their meeting on 30 

November and 1 December 1992 in London adopted conclusions relating to the transfer of asylum 

applicants pursuant to the Dublin Convention (4464/1/95 CIREA 3 REV 1, section I.H). 

 

 Proposal: Preparation by the Article 18 Committee of a decision to add the following to the text of the 

conclusions relating to the transfer of asylum applicants pursuant to the Dublin Convention in 

4464/1/95 CIREA 3 REV 1, section I.H: 
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   Without prejudice to the provisions of Article 10(3)(4), the Member State which has accepted 

responsibility for dealing with an asylum application remains responsible for dealing with that 

application even if the transfer of the asylum applicant has to be postponed owing to special 

circumstances e.g. sickness, pregnancy, criminal detention, etc., and it is not therefore possible 

to carry out the transfer within the normal period of one month.  In such a situation the Member 

States concerned shall on a basis of good mutual understanding determine the time limit by 

which the transfer must take place in this particular case.  The Member States shall inform each 

other as quickly as possible if such a situation arises. 

 

6. Statistics 

 

 Annex 5 to 11683/96 ASIM 159 contains a decision by the Central Group of a necessary structure for 

access to statistical data concerning the practical application of the asylum section of the Convention 

implementing the Schengen Agreement.  This involves three-monthly exchanges of information. 

 

 This is a matter dealt with in Articles 14(1) and 15(1) of the Dublin Convention.  Those paragraphs 

read as follows: 

 "14(1) The Member States shall conduct mutual exchanges with regard to: (...) 

 –  statistical data on monthly arrivals of applicants for asylum, and their breakdown by nationality. 

 Such information shall be forwarded quarterly through the General Secretariat of the Council of 

the European Communities, which shall see that it is circulated to the Member States and the 

Commission of the European Communities and to the United Nations High Commissioner for 

Refugees". 

 "15(1) Each Member State shall communicate to any Member State that so requests such information 

on individual cases as is necessary for: 

 –  determining the Member State which is responsible for examining the application for asylum; 

 –  examining the application for asylum; 

 –  implementing any obligation arising under this Convention." 
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 Proposal: Preparation of a decision by the Article 18 Committee to change to three-monthly exchanges 

of statistical information concerning the practical application of the Dublin Convention using the 

tables given in the annexes hereto. 

 

7. Points for discussion 

 

 On pages 4 to 6 of 11683/96 ASIM 159, two issues for discussion are raised which may be important 

for the application of the Dublin Convention.  Number 1. concerns interpretation of the term "finally" 

in Article 34(1) of the Convention implementing the Schengen Agreement and number 2. the 

retroactive scope of application of the Convention implementing the Schengen Agreement. 

 

 Re 1. 

 Article 34(1) reads as follows: 

 "1. The Contracting Party responsible shall be bound to take back an alien whose application for 

asylum has been finally rejected and who has entered the territory of another Contracting Party 

without being authorized to reside there." 

 

 In the Dublin Convention the corresponding provision is that of Article 10(4).  That paragraph reads 

as follows: 

 "4. The obligations specified in paragraph 1, points (d) and (e) shall cease to apply if the  State 

responsible for examining the application for asylum, following the withdrawal or rejection of the 

application, takes and enforces the necessary measures for the alien to return to his country of origin 

or to another country which he may lawfully enter." 

 

 Proposal: Preparation of a decision by the Article 18 Committee that the term "rejection" should for 

the purposes of application of Article 10(4) be interpreted as meaning rejection of an application for 

asylum implementation of which can no longer be suspended despite the fact that not all forms of legal 

recourse against rejection of the asylum application have been exhausted. 
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 Re 2. 

 The question of the retroactive force of the Convention implementing the Schengen Agreement is a 

question on which there is no uniform view in Schengen circles.  Since there is no reference to 

retroactive force in the Dublin Convention either, this is a matter which will have to be discussed 

before entry into force of the Dublin Convention. 
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ANNEX I 

 

Table 1: requests for transfer (of persons) by [Member State] within (three-month period) to other Member States  

Transfer requests to: A B D DK E F FIN EL I IRL L NL P S UK 

1.  submitted to                

2.  accepted                

3.  postponement of 

transfer after 

acceptance 

               

4.  refused                

5.  pending                

6.  transfers                

 

 
Notes on Table 1: 

 

heading 1 (submitted)  :   all transfer requests addressed by the Member State to the other Member States. 

heading 2 (accepted)  :   all transfer requests submitted under heading 1 which received a positive response. 

heading 3 (postponement of transfer following acceptance): all transfer requests submitted under heading 1 for which the requesting Member State, following acceptance as indicated in heading 2, has asked the accepting 

Member State for postponement of the transfer pursuant to an appeal with suspensory effect, made by the asylum applicant to the court and in exceptional 

circumstances (sickness, pregnancy, etc.). 

heading 4 (refused)   :   all transfer requests submitted under heading 1 which received a negative reaction. 

heading 5 (pending)  :   all transfer requests submitted under heading 1 which have not yet been examined finally. 

heading 6 (transfers)  :   all transfer requests being carried out. 
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Table 2: requests for transfers of (persons) to [Member State] within (three-month period) by other Member States 

Transfer requests by: A B D DK E F FIN EL I IRL L NL P S UK 

1.  submitted to                

2.  accepted                

3.  postponement of 

transfer after 

acceptance 

               

4.  refused                

5.  pending                

6.  transfers                

 

 
Notes on Table 2: 

 

heading 1 (submitted)  :   all transfer requests addressed by the Member State to the other Member States. 

heading 2 (accepted)  :   all transfer requests submitted under heading 1 which received a positive response. 

heading 3 (postponement of transfer following acceptance): all transfer requests submitted under heading 1 for which the requesting Member State, following acceptance as indicated in heading 2, has asked the accepting 

Member State for postponement of the transfer pursuant to an appeal with suspensory effect, made by the asylum applicant to the court and in exceptional 

circumstances (sickness, pregnancy, etc.). 

heading 4 (refused)   :   all transfer requests submitted under heading 1 which received a negative reaction. 

heading 5 (pending)  :   all transfer requests submitted under heading 1 which have not yet been examined finally 

heading 6 (transfers)  :   all transfer requests being carried out. 
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Table 3: average time limits for replies to transfer requests (three-month period) 

Member State A B D DK E F FIN EL I IRL L NL P S UK 

Requests for charge to 

be taken of an applicant 

made by [Member State] 

to: 

               

Requests for charge to 

be taken of an applicant 

made to [Member State] 

by: 

               

Requests for an applicant 

to be taken back by 

[Member State] made to: 

               

Requests for an applicant 

to be taken back made to 

[Member State] by: 

               

 

Table 4: total number of asylum applications (three-month period) 

Member State A B D DK E F FIN EL I IRL L NL P S UK 

number of 

asylum 

applications 
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ANNEX 2 

 

Statistical data on the application of the Dublin Implementing Convention 
 

Application of the 

Dublin Implementing 

Convention during the 

 three-month period 

Total number 

of transfer 

requests 

submitted 

Percentage of 

total number 

of asylum 

applica-tions  

(II/I) 

Number of 

transfer 

requests 

accepted 

Percentage of 

requests 

made  

(IV/II) 

Number of 

transfer 

requests 

rejected 

Percentage of 

requests 

submitted 

Number of 

transfer 

requests 

pending 

Percentage of 

requests 

submitted 

(VIII/II) 

Number of 

asylum 

applicants 

actually 

transferred 

Percentage of 

accepted 

requests (X/IV) 

I II III IV V VI VII VIII IX X XI 

Belgium: total number of 

asylum applications 

 

by Belgium to other Member 

States 

          

by Member States to Belgium           

Denmark: total number of 

asylum applications 

 

by Denmark to other Member 

States 

          

by Member States to Denmark           

Germany: total number of 

asylum applications 

 

by Germany to other Member 

States 

          

by Member States to Germany           

Greece: total number of 

asylum applications 

 

by Greece to other Member 

States 

          

by Member States to Greece           

Spain: total number of asylum 

applications 

 

by Spain to other Member 

States 

          

by Member States to Spain           

France: total number of 

asylum applications 

 

by France to other Member 

States 

          

by Member States to France           

Ireland: total number of 

asylum applications 

 

by Ireland to other Member 

States 

          

by Member States to Ireland           
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Italy: total number of asylum 

applications 

 

by Italy to other Member 

States 

          

by Member States to Italy           

Luxembourg: total number of 

asylum applications 

 

by Luxembourg to other 

Member States 

          

by Member States to 

Luxembourg 

          

Netherlands: total number of 

asylum applications 

 

by the Netherlands to other 

Member States 

          

by Member States to the 

Netherlands 

          

Austria: total number of 

asylum applications 

 

by Austria to other Member 

States 

          

by Member States to Austria           

Portugal: total number of 

asylum applications 

 

by Portugal to other Member 

States 

          

by Member States to Portugal           

Finland: total number of 

asylum applications 

 

by Finland to other Member 

States 

          

by Member States to Finland           

Sweden: total number of 

asylum applications 

 

by Sweden to other Member 

States 

          

by Member States to Sweden           

United Kingdom: total number 

of asylum applications 

 

by the United Kingdom to 

other Member States 

          

by Member States to the 

United Kingdom 

          

 

 

 

                                                          


