
EUROPEAN PARLIAMENT 
*** 

* * .. * 
* * *** 

session documents 

10 October 1996 

DOC EN\RR\310\310268 

(,orlSultanon procedure 
SImple malonly 

' ·1 Cooperation procedure 1,IIrSI reading) 
SImple majonly 

'"II Cooperation procedure :5eCond readlnq) 
simple maranty 10 approve the common POSl tlO 

ENGLISH EDITlOi'\" 

M-0315/96 

REPORT 

on the Council Resolution on minimum guarantees for 
asylum procedures (5585/95 - C4-0356/95) 

Committee on Civil Liberties and Internal Affairs 

Rapporteur: Mrs Hedy d'Ancona 

" I Coooosion procedure (Iirst reading) 
,imple rnajonw 

"'II Codeaslon procedure (:;eccn~ leading) 

PE 217.481/fin. 

simple '1lalonty to approve Ihe common PCSIIIO n 
3100ly Iii Parllamen 's componenl Members II) a<lo~t a <lecl.ral,on 01 "'tended 

malonty of Parltamenl"s componenl Me.mbe'5 10 r"l ... J' 3 ,en,lthE ;ommon POSI '011 

Assent procedure 
rejectiOn at the common positrOJI, 3nJ amemJ tile COl mOI1iX\silIOI1 Or £01 111111 its IPttltllOrt 

"' III CooooSIOI1 pi edure im,rd leading) 
majority or Parliament's cOrllpollent Members 10 g'V~ sent "mple maJolity 10 app'o e Ih 10lni le,1 
b~l $!nlo'e malooly under M lcl' 5 8a. 105 106. t j()d and 228 EC 'l"'lonly QI P~rlla",pl1t', ~orn pooent Membsrs 10 lej".clloe Gou'I\.'II~ 'l 

DA DE EL ES FR IT NL PT FI sv 



CON TEN T S 

Procedural page . . . . . . . 3 

A. MOTION FOR A RESOLUTION 4 

B. EXPLANATORY STATEMENT . 10 
.. 

• 

Opinion of the Committee on Women's Rights 16 

Opinion of the Committee on Legal Affairs and Citizens' Rights 21 

DOC EN\RR\310\310268 - 2 - PE 217.481/fin. 



• 

By letter of 20 July 1995 the Council forwarded to Parliament a motion for a 
resolution on minimum guarantees for asylum procedures (5585 / 95 C4-0 3 56/95) . 

On 18 September 1995 the President of Parliament announced that the resolution 
had been referred to the Committee on Civil Liberties and Internal Affairs as 
the committee responsible and the Committee on Legal Affairs and Citizens' 
Rights and, on 31 January 1996, the Committee on Women's Rights for their 
opinions. 

At its meeting of 29 September 1995 the Committee on Civil Liberties and 
Internal Affairs appointed Mrs d'Ancona rapporteur. 

At its meetings of 22/23 January, 20/21 February, 21 May, 9/10 September and 7/8 
October 1996 it considered the draft report. 

At the last meeting it adopted the draft legislative by 17 votes, with 11 
abstentions. 

The following took part in the vote: Marinho, chairman; Colombo Svevo, Bontempi 
and Wiebenga, vice-chairmen; d'Ancona, rapporteur; Caccavale, Camison Asensio 
(for Cederschiold), Chanterie (for Lehne), D'Andrea, De Esteban Martin, Deprez, 
Elliott (for Crawley), Ford, Haarder, Lambraki (for Wemheuer), Lindeperg, 
Linzer, LOow, Manisco, Nassauer, Newman, Oostlander (for Reding), Posselt, 
Pradier, Schulz, Sir Jack Stewart-Clark, Terron i Cusi and Van Lancker. 

The opinions of the Committee on Women's Rights and the Committee on Legal 
Affairs and Citizens' Rights are attached. 

The report was tabled on 10 October 1996. 

The deadline for tabling amendments will appear on the draft agenda for the 
part-session at which the report is to be considered. 
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A 

MOTION FOR A RESOLUTION 

Resolution on the Council Resolution on minimum guarantees for asylum procedures 
(5585/95 - C4-0356/95) 

The European Parliament, 

- hav ing regard to the proposal of the Presidency, (') 

having regard to the Council resolution of 20 June 1995 on minimum guarantees 
for asylum procedures (5585/95 - C4-0356/95), 

- having regard to the Universal Declaration of Human Rights of 10 December 
1948, 

- having regard to the European Convention for the Protection of Human Rights 
and Fundamental Freedoms, and to the Seventh Protocol thereto, 

- having regard to the Geneva Convention of 1951 relating to the Status of 
Refugees and to the Protocol of 1967, 

- having regard to the International Covenant on Civil and Political Rights, 

- having regard to the Convention against Torture and Other Cruel, Inhuman or 
Degrading Treatment or Punishment of 10 December 1984, 

having regard to Articles K to K.9 and the declaration on asylum in the Final 
Act of the Treaty on European Union, 

- having regard to Executive Committee Conclusions Nos. 8, 15, 22, 30, 44, 58, 
64, 65, 68 and 73, 

- having regard to the general legal principles applicable in the Member States, 

- having regard to its resolution of 21 September 1995 on the Communication from 
the Commission to the Council and the European Parliament on immigration and 
asylum policy, (2) 

- having regard to its resolution of 18 November 1992 on the harmonization 
within the European Communities of asylum law and policies, (3) 

- having regard to the London Resolutions of 30 November and 1 December 1992, 

- having regard to the report by the Committee on Civil Liberties and Internal 
Affairs and the opinions of the Committee on Legal Affairs and Citizens' 
Rights and the Committee on Women's Rights (A4-0315/96) , 

A. whereas the resolution on minimum guarantees for asylum procedures is a 
good starting point which sets out a number of important principles, but 
whereas it could be detrimental to the objective of harmonization because 
of the many possible ways of creating exceptions to these principles, 

(') OJ C 274, 19 September 1996, p. 13. 

(Z) OJ C 269, 16 October 1995, p. 137. 

(l) OJ C 337, 21 December 1992, p. 97. 
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B. whereas the Council Resolution has no binding statutory effect and whereas 
non-binding guarantees are not guarantees, 

C. whereas harmonization of asylum policy in the Member states must not lead 
to a reduction to the lowest common denominator, 

D. whereas the Council and the Commission have omi t ted to consult the 
European Parliament pursuant to Article K.6 of the Treaty on European 
Union, 

E. whereas most refugees come from non-European countries and should be taken 
care of in their own region, 

F. whereas a legislative and procedural distinction needs to be made between 
asylum-seekers and other third-country nationals, 

G. whereas an asylum seeker should only be deported to a country of origin 
if it has been established on the basis of clear and incontrovertible 
criteria arising from an inquiry that a return to the country of origin 
would not involve a violation of Article 33 of the Geneva Convention of 
1951 (non-refoulement), 

H. whereas applications for asylum are increasingly being made at borders, 

I. whereas the concept of safe third countries must be regarded as a means 
of determining responsibility for the processing of an application for 
asylum, thereby avoiding 'orbiting', but whereas this concept should not 
be applied to countries as a general rule, 

J. whereas effective procedural protection of rights is conditional on the 
following: 

the asylum procedure must be accessible to the individual, 
the parties must have guaranteed legal and linguistic aid, 
the examination of the facts and the freedom to review them must enable 
the judicial authorities to include all the essential features in their 
decision, 
asylum applications must be assessed by an independent specialist body 
with exclusive responsibility for assessing such requests, 
procedures must be available for a negative decision in the asylum 
procedure to be reviewed by a judge; such procedures should have a 
suspensive effect, 

K. whereas certain groups of asylum-seekers such as women and unaccompanied 
minors must be given a special interview by contact officials with 
specific training in dealing with such groups, 

L. whereas freedom from detention is a fundamental human right, as set out 
in Article 9 of the Universal Declaration on Human Rights and Article 5 
of the European Convention for the Protection of Human Rights and 
Fundamental Freedoms, 

M. 

N. 

whereas the return of persons whose asylum applications have been rejected 
in a fair and satisfactory procedure should be guided by the principles 
of safety and dignity, 

whereas the proposal of the Presidency can be approved subject to the 
following, 

O. whereas the resolution on minimum guarantees for asylum procedures needs 
to be supplemented in a number of key areas, 
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1 . Calls for the European Parliament to be consulted, pursuant to Article 
K.6, before the Council adopts resolutions on the basis of the EU Treaty; 

2. Calls in general for documents and decisions on the Council to be public 
in future and, in particular, seeks an end to the closed nature of the 
activities of the K.4 Committee, the working parties reporting to that 
Committee and the ClREA and ClREFI coordinating centres; calls likewise 
for Parliament to be regularly updated on the work being done in this area 
and for due account to be taken of Parliament's views; 

3. Takes the view that this resolution and other Council resolutions of as 
general effect in the field of asylum policy are not binding, because they 
are pseudo-legislation and quite wrongly removed from parliamentary 
scrutiny and checks by the Court, and hence unacceptable as forms of Union 
legislation; 

4. Calls on the Council to make asylum policy (Article K.l (1) of the Treaty 
on European Union) a matter of Community competence and to harmonize it 
in strict compliance with the existing principles of the Geneva Convention 
on Refugee Status in order to avoid the problems outlined above; 

5. Calls, in so far as communitization of asylum policy is not feasible in 
the short term, for the introduction of comprehensive European rules on 
the right of asylum and the granting of protection to political refugees 
in strict compliance with the existing prinCiples of the Geneva Convention 
on Refugees, in a legal act which is binding in international law; 

6. Believes there is a need for contact and decision-taking officials to have 
expertise in the field of human rights and international and national 
refugees law; 

7. Calls for decisions on asylum applications to be taken within a reasonable 
period, taking account of the complexity of the application; 

8. Calls on the Member States to base their reports on human rights in the 
countries of origin on information supplied by the UNHCR's Centre for 
Documentation on Refugees and independent human rights organizations; 

9. Calls on the Member states to follow the recommendations of UNHCR, which, 
in accordance with paragraph 65 of the Handbook on Procedures and Criteria 
for Determining Refugee Status, reaffirms that the Geneva Convention 
applies to persons who are the victims of the actions of certain groups 
when the national authorities are clearly unable to protect them; 

10. Calls for asylum-seekers to be offered free legal aid, as provided for in 
national procedural laws, as well as linguistic assistance, if they are 
not able to afford it; 

11. Calls for appeals against rulings that asylum applications are manifestly 
unfounded to be referred to a higher legal authority established by law 
which is independent and impartial and competent to take binding decisions 
as rapidly as possible; 

12. Calls for the general principle of the suspensive effect of the appeal to 
be respected in order to avoid the risk of the person concerned being sent 
into danger while a final decision on his application is still to be 
taken; if such a suspensive effect is not granted automatically, the 
asylum seeker should be given an opportunity to apply for leave to remain 
in the host country for the duration of his appeal; 
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13. Believes it is necessary for Member States to secure guarantees, prior to 
deporting an asylum-seeker to a safe third country, that the asylum-seeker 
will be admitted to the procedure, that there will be an assessment of the 
substance of the asylum application and that the principle of non­
refoulement is respected; 

14. Believes it is important to allow the asylum seeker enough time to prepare 
for the interview to assess his application, and for the interview itself; 
a report in a language understood by the asylum seeker should also be 
drawn up on the interview and the asylum seeker, or his legal 
representative, should have the right to inspect it; 

15. Calls for proper reasons to be given for decisions on asylum applications, 
so that it is clear what information was taken into account in the 
decision, why the information led to the decision and why any other 
information that was available was not taken into account; 

16. Stresses that the authorities responsible for guarding borders must have 
no responsibility for a substantive examination of asylum applications; 

17. Calls in consequence, even in the event of an asylum application being 
ruled manifestly unfounded at the border on the grounds that a safe third 
country is available, for the authorities responsible for guarding the 
border, as well as the local authorities, to be supplied with clear, 
detailed instructions so that the application, together with all the 
available information, can be passed on immediately for processing by the 
competent authorities; 

18. Calls for all decisions in the asylum procedure to be made known in 
writing in a language understood by the applicant, including the decision 
that the principle of a safe third country is applicable in accordance 
with national law; 

19. Rejects the use of lists of safe countries of origin on the grounds that 
this practice is at variance with the individual judgement of asylum 
applications; should the Council decide nevertheless on a harmonized 
policy, calls on the Union and the Member States to base the common list 
of incontrovertibly safe third countries and safe countries of origin on 
detailed analyses; the contents of this list must be submitted to the 
European Parliament for approval; 

20. Calls for asylum-seekers to be given an opportunity, in the form of an 
individual procedure, of contesting the presumed safety of a third country 
or the country of origin; the applicant must be given the opportunity in 
this procedure to show that his application is based on special 
circumstances which, despite the situation in his country of origin, could 
reasonably suggest that the asylum seeker justifiably fears persecution; 

21 . Calls for the accession requirements of future Member States of the Union 
to contain conditions in respect of asylum policy; 

22. Believes it is necessary for unaccompanied minors above a certain age to 
have an opportunity of submitting asylum applications of their own; 

23. Welcomes the fact that women's needs are recognised for the first time in 
the Council Resolution on minimum guarantees for asylum procedures, but 
considers that the wording of the resolution leaves too much leeway for 
Member States to continue to take no action to support female asylum 
seekers; 
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24. Recommends that the EU and its Member States, following the line taken by 
the Council of Europe, Canada, the USA and the UNHCR, recognize the ri ght 
of asylum for women and girls who run the risk of suffering discriminat ion 
because of their sex; 

25. Believes it is crucial that sexual violence be recognised as a form of 
torture, particularly given the use of rape as a weapon of war and the 
cultural traditions of certain countries which involve gender persecution; 

26. Highlights the need for adequate information on the human rights situation 
for women as well as the specific forms of persecution to which women are 
often subjected, especially in countries which are the main source o f 
asylum applications in the EU; 

27. Calls for all Member States to establish training programmes to ensure 
that their officials dealing with asylum applications are sufficiently 
aware of issues related to gender-based persecution and the needs of 
traumatised women seeking asylum; calls on Member States to put into 
effect as rapidly as possible the recommendation (made in paragraph 28 of 
the Council Resolution) that as far as possible women officials and 
interpreters should be responsible for the reception of women asylum 
seekers; 

28 . Stresses that where asylum seekers are accompanied by their families an 
independent legal status should be granted to women so that they do not 
lose their independent rights in the event of death, divorce or the 
breakdown of their relationship; 

29 . Calls for special programmes for women needing medical and psycho-social 
care following sexual violence; 

30 . Stresses that the Member States must establish action programmes which 
enable women refugees to gain economic independence rapidly; 

31. Calls, furthermore, for female asylum-seekers to have the opportunity o f 
submitting applications of their own; if required, they should be heard 
separately from their husbands by female contact officials in an 
independent, fully valid interview in the framework of a joint application 
for asylum; 

32 . Notes with concern that there is still no satisfactory policy with regard 
to asylum seekers who have exhausted every legal avenue , whose 
applications have been rejected or who are difficult to deport, or to 
illegal immigrants; 

33 . Criticises the increasing use of detention and calls for full compliance 
with the guarantees contained in Article 9 of the Universal Declaration 
of Human Rights, Article 5 of the European Convention on Human Rights and 
the UNHCR guidelines, and for free and permanent access to be granted t o 
authorized NGOs and lawyers even in the event of detention being us ed; 

34 . Refers the Commission to its undertaking to submit, before the end of the 
year, a convention on asylum policy and calls not only for existing 
agreements to be codified but also for existing shortcomings in asylum law 
to be rectified, subject to the criticisms made in the foregoing; 

35. Takes the view that, in harmonizing the procedures, the Government s a nd 
Parliaments of the Member States should take account of the criticisms of 
the resolution made by the European Parliament and could incorporate the 
clarifications called for by Parliament in its assessment of the 
resolution; 
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36 . Wishes to be informed should the Presidency decide to propose changes t o 
the Council resolution on minimum guarantees for asylum procedures or t o 
replace it; 

37. Instructs its President to forward this resolution to the Council, trre 
Commission, the UNHCR, the ECRE and Amnesty International. 
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Introduction 

B 
EXPLANATORY STATEMENT 

On 20 June 1995 the Justice and Home Affairs Council adopted the resolution on 
minimum guarantees for asylum procedures. The Council's objective is clear from 
the preamble to the resolution: the same procedures in all Member states and 
procedural guarantees for asylum seekers. Whether the resolution satisfies these 
objectives is something we shall be looking at in this report which will discuss 
rna tters concerning the substance and the legal status of the resolution. 
However, before we look at the resolution itself, let us first look at the 
background against which it was adopted. 

In the late 1980s the number of asylum-seekers in Europe rose rapidly . A 
response from the national governments was not long in coming: conditions for 
entry and residence were tightened up, with greater scope for deportation. This 
tightening up of asylum policy was one of the reasons why Europe has had to cope 
with far fewer asylum-seekers since 1993 than in previous years. Nevertheless, 
there is little reason for satisfaction. Concern has been expressed in a number 
of quarters about the shaky legal status of asylum seekers. According to 
organizations such as the UNHCR, Amnesty International and ECRE the basic 
principles of international agreements on asylum are coming under increasing 
pressure. The European Parliament, too, has repeatedly expressed its concern at 
the way in which Member states are curtailing the right to asylum. 

International agreements on human rights have clearly been unable to prevent a 
tightening up of the right of asylum. After an influx of asylum-seekers in the 
late 1980s, opinions have changed. The generosity of spirit which was based in 
part on the binding nature of the international agreements changed throughout 
Europe into a policy of 'strict but humane'. Where one Member state tightened 
up its policy on asylum, other Member States took action in response to tighten 
up residence requirements. This downward spiral of restrictive measures has led 
to calls for a common European policy on asylum. 

In general, the measures taken by Member states in recent years can be divided 
into two categories. The first consists of measures aimed at reducing the number 
of applications for asylum which have to be examined. New procedures for the 
admissibility of applications have been drawn up. Examples are the faster and 
simplified procedures for manifestly unfounded applications and the 
introduction of principles such as 'safe country of origin' and 'safe third 
countries'. The second category consists of measures aimed at reducing the time 
needed to examine asylum applications, for example by restricting the means of 
appeal or, in some cases, by ending the suspensive effect of an appeal. 

Against this background of a tougher climate on asylum it is sensible for the 
Council to take the initiative with a resolution on minimum guarantees for 
asylum procedures; a certain measure of harmonization of asylum policy is an 
important condition for reversing the negative trend with regard to the right 
of asylum. Unfortunately, however, the resolution affords no prospect of a 
significant improvement. Although it contains a number of fundamental principles 
of the right of asylum, in general it falls down in several key areas. Before 
we look at the actual substance of the resolution, some formal points of 
criticism first need to be considered. 
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Lack of democratic accountability 

The first point of criticism concerns the way in which the resolution was drawn 
up. The fact that the European Parliament was not consulted on the substance of 
this resolution seems to be totally at variance with Article K.3 of the 
Maastricht Treaty, since the resolution touches on the core of asylum policy and 
therefore automatically comes under the 'principal aspects of activities' of the 
Council. It is also regrettable that the Council failed to consult expert NGOs 
such as ECRE, Amnesty International and ILPA in drawing up this resolution. 
Although the UNHCR was consulted, its advice was not followed: the Council has 
shoved aside a number of fundamental recommendations by the High Commissioner 
for Refugees . 

On a number of occasions the European Parliament has been critical of the way 
in which decisions on asylum and immigration policy are taken behind closed 
doors. For example, there is virtually no access to the work of the K. 4 
Committee. Common agreements and resolutions on asylum policy, for example, are 
prepared within this Committee, or rather within the steering group on asylum 
and immigration and the asylum group. The same criticism can be levelled at the 
CIREA (centre of information, reflection and exchange of information on asylum) 
and CIREFI (centre for information, consultation and the exchange of information 
on the crossing of frontiers and immigration). These are two informal bodies set 
up by the Council where national experts meet from time to time. Their remit 
covers the exchange of information on the number of applications for admission, 
the number of persons admitted and the number of persons returning. In addition, 
CIREA draws up lists of countries of origin which are regarded as safe. 
Hitherto, these activities - and those of the K.4 Committee - have been carried 
o n behind closed doors, without any form of democratic accountability - either 
to national parliaments or to the European Parliament. 

This situation is far from ideal. The right to asylum is one of the 
distinguishing features of a democratic state based on the rule of law, and it 
should therefore be subject to parliamentary scrutiny. To bring this about, 
Parliament has on many occasions called for asylum policy to be given a 
Community dimension. This could benefit transparency and the quality of 
decision-making. The Intergovernmental Conference which recently started affords 
an opportunity of reaching further agreements in this field. 

Harmonization in accordance with the lowest common denominator 

A second point of criticism concerns the order in which asylum policy has been 
harmonized up to now. For a long time Member states gave priority to measures 
to cut back the number of applications for asylum. Instead of making agreements 
about harmonization of policy and a form of 'burden-sharing', Member states 
appeared to be mainly concerned with shifting the burden. The fact that despite 
this the Council has been able to adopt the present resolution is due 
principally to agreements in the past to tighten up asylum policy. 

There were two agreements in particular: the Dublin Convention (1990) and the 
London Resolutions (1992)*. The former established guidelines for determining 
which State is responsible for examining an application for asylum made to one 
of the Member States, while the latter cover manifestly unfounded applications 
and the principle of safe third countries. 

Although the Dublin Convention has not yet been ratified by all the Member 
States and the London Resolutions are not binding in nature under international 
law, they both have far-reaching consequences for political decision-making and 
legislation in the Member States. For example, asylum-seekers can be refused 
access to asylum procedures in advance if they have travelled via a safe third 
country. The same treatment applies if a request is deemed to be unfounded, for 
example if the country of origin is regarded by the authorities processing the 
request as safe. 
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The introduction of the safe third country principle and the 
unfounded' has obliged the Member States to reach more 
agreements on the handl of asylum . It is from this point of view 
that the resolution on minimum guarantees needs to be considered. The resolution 
is concerned not so much with the right to asylum, but rather with 

existing agreements. 

Legal status 

Another point of criticism concerns the surrounding the legal status 
of the resolution. to the resolution Member States 
will 'strive to their national into line with' the 
enunciated in the resolution 1 January 1996. But this wording is too loose 
to enable it to be as that the resolution is legally 

. The consequences for Member states to offer asylum-
seekers these minimum after 1996 or in any future remain 
ill-defined. However, this is not to say that the resolution will not have some 

consequence. One need only recall the London Resolutions. It would be 
useful if the Council were to follow up requests made in the Parliament 
to establish, , the precise status of this and other resolutions 
on . In any case, the Commission has given an to submit 
a convention on asylum policy before the end of the year. The Commission 
this will lead to greater the status of resolutions on asylum 

and the third 

Substance of the resolution 

After the formal of criticism we shall now look at the substance of the 
resolution. The most obvious is the of the text. The 
resolution lists a number of fundamental policy which are 
undermined in the very same text in instances where 
these are most needed. resolution ici tly 
states that the Geneva Convention will be 
to the definition of ban on refoulement and 
UNHCR. Yet defined in the resolution: prinCiples such 
as access to the the effect of the 
experts; ective and impartial individual treatment; access to 
the UNHCR and to NGOs' 
the 
shortcomings in these 
below. 

The right to access to the 
Refugees Convention. This right is 
But there are 

to the courts; the suspensive 
to temporary residence. Where are 

The main of criticism are set out 

is bound up with the 
enunciated in the Council resolution, too. 

says that Member states may down 
at the border in order to establish, 

whether the is mani prior to access 
unfounded. No may be carried out during this period. If it is decided 
that the is unfounded, the may be refused 
admission. In such cases there is no further treatment of the ication. An 

will mot have a 
authorities ing the 

temporary residence which 
17, second sentence) 

there is nothing to prevent the 

'should at 
amounts 

whether the 
to 

A deciSion that an 
variety of reasons. The London 
of deliberate 
established that the 

or 

unfounded' may be based on a 
Resolutions referred to two: if there is evidence 
an abuse of the or if it 

has no fear of persecution in his country of 
. This latter reason, in 

since November last year a 
Home Affairs Council on harmonized 
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Convention. This article is the basis for refugees legislation and it says that 
anyone who has grounds for fearing persecution on the basis of race, religion, 
poli tical conviction, na tionali ty or membership of a specif ic social group 
should be regarded as a refugee. The Council decided to make a distinction 
between persecution by the state and persecution by third parties. The former 
results in the granting of refugee status, but this is by no means clear in the 
latter case. This is strange, because the real point at issue is whether or not 
the state is able to give the person in question adequate protection from 
persecution by third parties. If it is not able to do so, an asylum-seeker must 
be able to invoke refugee status. This position is shared by the European 
Parliament. However, the Council has decided otherwise. This illustrates that 
a 'manifestly unfounded I application for asylum wi thin the meaning of the 
Refugees Convention does not necessarily mean that the asylum-seeker need have 
no fear for his life, liberty or physical integrity. 

There is another objection to the 'manifestly unfounded' procedure. In recent 
years the Member States have increasingly tended to shift the emphasis of this 
procedure to the border. Faster procedures have been introduced and as a result 
border officials have acquired greater responsibility. Unfortunately, this has 
not been accompanied by additional guarantees of thorough asylum procedures. 
Border officials are often not properly equipped to venture an opinion on 
whether an application is manifestly unfounded, The fact that they nevertheless 
do so is an alarming development. The resolution needs to be modified in this 
respect, so that border officials are obliged, without exception, to refer 
applications for asylum to a competent central body. 

The position granted to central decision-making bodies in the resolution is not 
without criticism. According to paragraph 6 these officials should have access 
to precise and up-to-date information from various sources, including 
information from the UNHCR, concerning the situation prevailing in the countries 
of origin of asylum-seekers and in transit countries. They also have the right 
to ask advice from experts. However, no mention is made of who these experts 
might be. Nor is there any guarantee making it incumbent on the authorities to 
make clear what information is used as the basis for the decision. A decision 
that an application is manifestly unfounded can lead to immediate deportation 
of the asylum-seeker. This can have far-reaching consequences for the person in 
question, and should therefore involve more, rather than fewer, guarantees. The 
desire to speed up procedures is perfectly legitimate, but it should not be at 
the expense of care and attention. 

If an asylum-seeker comes from a safe third country access to the Member State's 
territory can also be refused. Paragraph 25 says that the asylum-seeker can be 
sent back to a safe third country by a border official who has not obtained 
clear instructions on referral to a competent body, without having to provide 
a written justification, without referring the asylum-seeker to the possibility 
of appeal and without the asylum-seeker being given an opportunity of waiting 
for an appeal to the courts. This means that the resolution leaves the door open 
to asylum-seekers being returned with no checks and no records. This increases 
the likelihood of violation of Article 33 of the Refugees Convention which sets 
out a ban on refoulement. An asylum-seeker should at the very least have an 
opportunity of an individual procedure to challenge the presumption that a third 
country is safe 

Wi th regard to the handling of asylum applications there is one further 
objection: the resolution does not specify that the decision on the application 
must be taken within a reasonable space of time. In practice it is all too often 
the case that asylum-seekers are left in a state of uncertainty for a very long 
time. Quite apart from any practical consequences this may have, a lengthy 
procedure is also very stressful. Furthermore, lengthy residence in a reception 
centre can lead to tension and conflict between asylum-seekers. 
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The position of female asylum-seekers is another problem area, which the 
resolution mentions only en passant. Paragraph 28 says that the Member States 
must endeavour, where necessary, to involve skilled female employees and female 
interpreters in the asylum procedure. This promise is not enough. It is well 
known that women are far less likely to be given refugee status than men. One 
of the reasons is that women's activities are often not regarded as political. 
Another factor is that reasons such as sexual an d sexually-oriented violence 
scarcely ever constitute direct grounds for refugee status. The horrifying 
reports emanating in recent years from the former Yugoslavia have once again 
demonstrated that sexual violence against women can be used as a political 
weapon. The victims of such practices should automatically qualify without 
exception for refugee status. In addition to these forms of violence women may 
be persecuted because they offend against codes of conduct or dress codes or 
simply because their partners or husbands are opposed to the authorities. 
Article 1 of the Refugees Convention provides no scope for automatically 
admitting such women. Regrettably, the resolution affords no solution to this 
problem. Another point is that paragraph 28 does not automatically give women 
the right to submit asylum applications independently of their husbands. Women 
asylum-seekers should also be guaranteed the opportunity of being interviewed 
independently of their husbands in a separate interview of equal validity. 

As far as the position of minors is concerned (paragraphs 25 and 27), the point 
needs to be made that above a certain age young people should be able to submit 
asylum applications of their own. There should also be special reception centres 
for unaccompanied minors who are asylum-seekers with guaranteed medical, social 
and educational facilities. Furthermore, should the need arise, the host country 
should help young people trace their families. Unaccompanied asylum-seekers who 
are minors should also be guaranteed an appropriate interview by a special 
contact official trained in dealing with minors. 

Paragraph 20 of the resolution provides for a rapid and simplified procedure for 
applications for asylum lodged by nationals of Member States of the European 
Union. It goes without saying that the Member States - which are all parties to 
the European Convention on Human Rights and Fundamental Freedoms - should not 
expose their citizens to persecution; but this is not to say that such things 
do not happen. At all events, if there is any further enlargement of the 
European Union there must be careful monitoring of the everyday practice of 
asylum and respect for human rights in countries seeking membership. If 
necessary, the European Union must provide new Member States with assistance to 
bring their legislation up to the desired standard. 

Finally, it is surprising that the resolution makes no mention of questions such 
as detention and deportation of asylum-seekers given the regularity with which 
the authorities make use of these measures. In some Member States it is almost 
automatic for asylum seekers to be detained immediately on arrival: a rather 
drastic measure, particularly if the application proves to be well-founded. 
Deportation is also being used on an increasingly large scale. To prevent 
mistakes, Member States would do well to detain asylum-seekers only in cases of 
extreme necessity. Prior to that they should follow the guidelines drawn up by 
the UNHCR. As far as deportation is concerned, Member States should ensure that 
under no circumstances is the ban on non-refoulement violated. If an asylum­
seeker is returned to a safe third country, the deporting authorities should 
satisfy themselves that the asylum application will actually be considered in 
the recipient country. This is to prevent situations where an asylum-seeker is 
sent from country to country without any proper procedure taking place. A number 
of reports from ECRE and other NGOs show that this is a real threat. 

Conclusion 

In conclusion we can say that the resolution does not satisfy the objectives the 
Council set itself: equally valid procedures in all Member States and common 
procedural guarantees for asylum-seekers. The resolution involves no binding 
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legislation. Furthermore, it leave the Member States free to make ample use in 
their national legislation of the exceptions. A minimum in respect of which 
exceptions are possible is not a minimum. The resolution cannot therefore be 
left unamended. In addition to a resolution from the European Parliament a 
Commission proposal for a convention on asylum could make a useful contribution. 
The Commission should take steps not merely to codify previous agreements on 

• asylum law. The convention should also contain stipulations for making good the 
existing shortcomings in the guarantees in respect of asylum. This resolution 
by the European Parliament could provide the basis for this. 

* The Convention for determining the Member State responsible for examining 
application for asylum lodged in one of the Member States of the European 
Communities; Dublin, 15 June 1990 

** London Resolutions, 10518/92 (Press 230). 
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INTRODUCTION 

When asylum applications to western European countries peaked in 1992 at almost 
700 000, a political problem of major magnitude seemed to be developing. How 
would Europe, and particular the EU Member States, cope with the growing tide 
of refugees and the political and social fallout from such a large influx of 
people? A fine balancing act appeared to be needed between assisting the 
thousands who were fleeing persecution, often in times of war and increasingly 
from the former Yugoslavia, and the need to ensure that economic migrants were 
not entering the EU on the back of an asylum policy designed to admit those who 
had genuinely been victims of persecution in their country. 

By 1994, figures on asylum applications were falling in every Member State with 
the exception of the UK, and EUROSTAT figures from 1995 suggest that the 
downward trend is continuing. However, there is still a considerable imbalance 
in terms of actual numbers of applications to the various Member States, with 
Germany receiving by far the highest proportion. This has led to a varying 
approach to the problem across the Union and efforts to introduce a system of 
burden-sharing have not yet borne fruit. In spite of the general fall in 
applications, the tendency has remained for Member States to introduce less 
generous asylum policies. 

The Council Resolution on minimum guarantees for asylum procedures(') adopted 
in June 1995 is a first attempt among Member States to agree common procedural 
standards for dealing with asylum seekers in line with Article K.1 of the 
Maastricht Treaty. The draftsperson believes the Resolution is overall a useful 
step towards standardising asylum policy across the Union as far as procedural 
aspects are concerned. She will, however, limit her comments to matters of 
direct concern to women in respect of asylum policy. 

The need for a aender aspect to asylum policy 

Only paragraph 28 of the Council Resolution refers specifically to women and 
this will be discussed below under the question of training of border officials. 
The Wiebenga Report (2) in September 1995 noted that 'Member States' asylum and 
immigration policy pays inadequate attention to the specific position of women', 
and this appears to be the case also in the Council Resolution. 

Following the 1993 UNHCR Executive Committee (ExCom) Conclusion No. 73 on 
refugee protection and sexual violence, the UNHCR itself and some countries, 
notably the USA and Canada", have adopted guidelines on preventing and responding 
to sexual violence against refugees. Such guidelines are an important tool in 
raiSing awareness of the specific situation of women asylum seekers who have 
experienced persecution differently from men. 

While recognising the need to allow for asylum applications on the basis of 
sexual violence, particularly where this is linked to conditions of war such as 
rape, or locally sanctioned traditions such as female circumcision, the 
draftsperson is concerned at claims in some quarters that women should be able 
to seek refugee status on the basis of their belonging to a particular social 
category (ie one of the criteria for refugee status under the terms of the 
Geneva Convention). In an extreme scenario, to include 'women' as a particular 
social category could end in a situation where any woman might claim asylum from 
certain countries simply for the fact of being a woman. 

With the above concern in mind, the draftsperson believes it is important, 
however, to recognise that sexual violence should be seen as a form of torture, 

(') C4-0356/95 

(2) A4-0169/95 
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particularly in times of war, where rape has been used as weapon of war and in 
some cases has led to children being born to the abused woman. By referring to 
gender-based persecution or sexual violence, this would also therefore include 
applications from women who have suffered from practices such as circumcision, 
which could be considered as torture. 

The need for qender-based information and traininq 

In order to be able to evaluate individual applications for asylum, it is 
important to have information on the human rights situation of women in the 
countries of origin. At the moment this is often lacking and may well continue 
to be so until greater attention is paid in Member states to gender-based 
persecution. 

Training of authorities competent to process asylum applications needs to 
include information on problems of discrimination and violence against women, 
and how to deal with traumatised women arriving to seek asylum. It needs to be 
recognised that a woman who has been raped may be so traumatised that she does 
not feel able to tell an official about her experience, and this all the more 
so if she has been escaping from persecution by the authorities in her own 
country. Such training should also be provided to border officials who, in 
dealing with asylum applications lodged at the border, need to be aware of the 
special forms of persecution suffered by women, and refer such cases to the 
competent authorities. 

The Council Resolution, in its paragraph 28, goes some way towards recognising 
this: 'Member States must endeavour to involve skilled female employees and 
female interpreters in the asylum procedure where necessary ... '. The 
draftsperson recognises that it may not always be possible at every border post 
to provide female staff, but this should be Member States' aim, and the text is 
unnecessarily weakened further by the wording 'where necessary' . 

Following the adoption of Conclusion No. 73 by the UNHCR (referred 
the US and Canada have been involved in an exchange of views with 
States in order to raise awareness of issues of gender and culture. 
usefully be extended to all Member States. 

Independent legal status 

to above), 
some Member 

This could 

In many cases, women asylum seekers arrive with their spouse, who often makes 
the application on behalf of the whole family. The draftsperson believes women 
should routinely be asked whether they wish to make an independent application, 
so as to avoid a situation where they are forced to make a choice between 
domestic violence and deportation should their relationship break up. 

Linked to this is the question of independent legal status for women, which has 
already been called for by the Committee on Women's Rights(') so that women 
retain independent rights in the event of divorce, death or domestic violence, 
and also given the increasing numbers of women who arrive alone as asylum 
seekers. In the latter case, the principle of family reunification should 
apply, as indeed it should when forms of protection are provided other than 
Convention refugee status, such as 'humanitarian' or 'tolerated' status. While 
Member States adhere to the principle of family reunification in theory, it is 
not applied universally in practice. 

(') In its opinion to the Wiebenga Report, op. ci t. 
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Standards of treatment 

The UNHCR ExCom Conclusion of 1993 'recommends that refugee victims of sexual 
violence and their families be provided with adequate medical and psycho-social 
care, including culturally appropriate counselling facilities ... '. In the case 
of women arriving from Bosnia, a number of Member States have provided this 
support. 

A recent survey(') estimated that only 20% of rejected asylum seekers actually 
leave the host country. Even if this figure is exaggerated, it suggests that 
many may go underground into the black economy, where for women there is the 
high risk of being caught up in the organised networks of trafficking in women 
and prostitution. 

Member States, therefore, increasingly resort to detention of illegal immigrants 
and rejected asylum seekers followed by expulsion, and women are an important 
part of this population in detention. Conditions in detention centres for 
asylum seekers detained upon arrival or to precede deportation vary 
tremendously. While detention should be generally avoided for asylum seekers, 
if considered necessary in specific, well-defined situations, the special needs 
of women have to be fully recognised. 

CONCLUSIONS 

The Committee on Women's Rights therefore calls on the Committee on Civil 
Liberties and Internal Affairs, as the committee responsible, to include the 
following paragraphs in its resolution: 

1. Welcomes the fact that women's needs are recognised for the first time in 
the Council Resolution on minimum guarantees for asylum procedures, but 
considers that the wording of the resolution leaves too much leeway for 
Member States to continue to take no action to support female asylum 
seekers. 

2. Urges all Member States to adopt guidelines on women asylum seekers as 
agreed by the UNHCR Executive Committee Conclusion No. 73 of 1993, these 
guidelines to include advice on responding to sexual violence. 

3. Recommends that the EU and its Member States, following the line taken by 
the Council of Europe, Canada, the USA and the UNHCR, recognize the right 
of asylum for women and girls who run the risk of suffering discrimination 
because of their sex. 

4. Believes it is crucial that sexual violence be recognised as a form of 
torture, particularly given the use of rape as a weapon of war and the 
cultural traditions of certain countries which involve gender persecution. 

5. Highlights the need for adequate information on the human rights situation 
for women as well as the specific forms of persecution to which women are 
often subjected, especially in countries which are the main source of 
asylum applications in the EU. 

6. Calls for all Member States to establish training programmes to ensure that 
their officials dealing with asylum applications are sufficiently aware of 

(') Published in New Statesman and Society, 26.5.95. Our future in Europe? 
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issues related to gender-based persecution and the needs of traumatised 
women seeking asylum; calls on Member States to put into effect as rapidly 
as possible the recommendation (made in paragraph 28 of the Council 
Resolution) that as far as possible women officials and interpreters should 
be responsible for the reception of women asylum seekers. 

7. Stresses that where asylum seekers are accompanied by their families an 
independent legal status should be granted to women so that they do not 
lose their independent rights in the event of death, divorce or the 
breakdown of their relationship. 

8. Calls for special programmes for women needing medical and psycho-social 
care following sexual violence, particularly when they are kept in pre­
admission or pre-deportation detention. 

9. Calls on the Member States to take effective measures to ensure that 
before, during and after the asylum procedures women refugees have the same 
guaranteed access as men to food, clothing, housing, heal th care and 
education and also absolute protection against the violence and sexual 
abuse which could occur given their extremely vulnerable situation. 

10. Stresses that the Member States must establish action programmes which 
enable women refugees to gain economic independence rapidly so that they 
are not exposed to sexual exploitation and prostitution. 

11. Is convinced that the EU and its Member States could not accept, for 
refugees staying in the host country, the application of bilateral 
conventions establishing a discriminatory status for women. 
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1 . Introduction 

The political changes that have taken place in Europe since 1989 have also left 
their mark on asylum law. The effects of the changes could be seen most sharply 
in the fact that the number of asylum seekers in Germany increased to 438 000 
in 1992. The numerically largest group of asylum seekers came from the former 
Yugoslavia, a hot-spot which would have been unthinkable before the revolutions 
in Eastern Europe. 

In Germany in the early nineties the increase in the number of asylum seekers 
led to heated debates about asylum policy. Extreme right-wing parties entered 
regional parliaments for the first time since the late sixties. Their success 
was due primarily to the spreading and exploitation of xenophobic prejudices 
directed against asylum seekers. 

The political upheavals culminated in an amendment to the German constitution, 
which came into force on 1 July 1993. At the same time the statute books were 
also amended. In particular, the concept of a 'safe third country' was 
introduced into German law and airport regulations adopted subjecting 
'manifestly unfounded applicants' to an accelerated or streamlined procedure, 
allowing them to be refused entry or facilitating their deportation. There is 
n othing in the Council draft resolution about whether, when such 'manifestly 
unfounded cases' are processed under a particularly rapid or simplified 
procedure, the application for asylum must be forwarded to the central authorit y 
normally competent. Moreover, when those accelerated procedures are applied, 
the draft resolution allows the Member states to exclude legal appeals or to 
deny them suspensive effect. 

The other Member States' unwillingness to share with Germany responsibility for 
the large number of asylum seekers and refugees (from civil war) contributed in 
1993 to the political will to amend the German asylum law. However, the 
amendment had repercussions for all European states, both inside and outside the 
European Union. With its large number of applicants, Germany could now refuse 
en try to asylum seekers or deport them to safe third countries i. e. 
practically all countries bordering Germany - if they reached Germany via one 
of those countries. As a result of the new rules, the number of applicants fell 
in Germany but rose in neighbouring countries. Many new readmission agreements 
were concluded. Ultimately, the amendment to German law also increased the 
Council's willingness to accept an asylum policy at Union level. 

2. Significance of the Council draft resolution 

The draft Council Resolution on minimum guarantees for asylum procedures is the 
resul t of that willingness. It provides the blue-print for one of the t wo 
cornerstones of asylum legislation; for it is through the asylum procedures that 
the Member States decide whether to grant refugee status. The second 
cornerstone is the definition of the term 'refugee'. That definition lays down 
the criteria for the granting of refugee status. The Council dealt with this 
other side of the asylum-law coin in its Joint Position of 4 March 1996 on the 
harmonized application of the definition of the term 'refugee". 

( , ) OJ L 63, 1 3 . 3 . 1 9 9 6, p. 2. 
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3. Legal status of the draft Council Resolution 

With the draft resolution it has now presented, the Council has restated its 
support for pursuing the harmonization of asylum law through a legal act which 

• is not binding in international law. Consequently there is a danger that, as 
with the above-mentioned Joint Position, this method of harmonization will be 

• unsuccessful or lead to worse European asylum practices. 

Even the Joint Position on the term 'refugee' is more of a compilation of the 
various legal situations in the Member States than a step towards harmonizing 
their substantive asylum laws. The same could be said, from the point of view 
of procedure, of the draft Resolution in question. There is a risk that it may 
not harmonize the Member States' procedures for granting refugee status or lead 
to authorities with similar powers, etc., but merely entrench existing 
differences. There is also reason to fear that the Member States will in 
addi tion make use of individual exceptions which they have not so far not 
applied but which are provided for in the draft. The end result of the 
harmonization efforts would be 'asylum dumping' in the European Union - a 
levelling down of standards. 

In her speech on 23 January 1996 to the European Parliament's Committee on Civil 
Liberties and Internal Affairs, Commissioner Anita Gradin proposed that the 
numerous Council acts which are meant to prevent asylum seekers being treated 
differently using different procedures should be consolidated into a single act 
under the third pillar. This suggestion is a step in the right direction, but 
does not go far enough. The risk of asylum dumping can only be eliminated by 
means of a legal act on minimum guarantees for asylum procedures that is binding 
in international law, whether as Parliament suggested when previously 
consulted - an agreement between the Member States or a Council Directive 
adopted after competence for asylum law has been transferred to the first 
pillar. 

4. Conclusions 

The Committee on Legal Affairs and Citizens' Rights calls on the committee 
responsible, the Committee on Civil Liberties and Internal Affairs, to include 
the following conclusions in its report: 

1. Calls on the Council to communitize asylum policy (Art. K.l (1) TEU) and 
then immediately harmonize it while strictly complying with the existing 
principles of the Geneva Convention on Refugees; 

2. Calls on the Council to establish clearly that any Member State shall 
regard as manifestly unjustified, and shall always reject, applications for 
asylum or refugee status made by nationals of other Member States; 

3. Calls, in so far as communitization of asylum policy is not feasible in the 
short term, for the introduction of comprehensive European rules on the 
right of asylum and the granting of protection to political refugees in 
strict compliance with the existing principles of the Geneva Convention on 
Refugees, in a legal act which is binding in international law; 

4. Calls for a guarantee that applications for asylum can be lodged at the 
border and the applications together with all available information 
forwarded without delay to the competent authority for consideration; 

5. Calls, in cases where entry is refused on the grounds that the application 
for asylum is manifestly unfounded and the guarantee of temporary legal 
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protection therefore does not apply, for the decision on the refusal of 
entry to be taken by a central authority with the necessary knowledge and 
experience in the field of asylum law. 
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