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NOTE

from : Presidency

to : EUROPEAN COUNCIL

Subject: Stepping up the fight against organized crime

Heads of State and Government will find set out below a series of measures which, if

adopted, would make it possible to step up the fight against organized crime.

This note, drawn up by the Presidency on its sole responsibility, received considerable
support from the Ministers for Justice and Home Affairs, who devoted a large part of their
last meeting (28 and 29 November 1996) tc the question of the fight against organized

crime.

l. STATE OF PLAY

For decades Member States have cooperated both with each other and in several
multilateral fora (such as the ICPO/Interpol, the World Customs Organization,

the Council of Europe, Trevi, etc.). Since the entry into force of the Treaty on European
Union, such cooperation has been stepped up under the Third Pillar structures. Hence,
the JHA Ministers on 29 and 30 November 1993 approved the recommendations of the
Working Party on Organized Crime and, at their meeting on 19 and 20 March 1996,

examined a draft statement on organized crime.
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The fight against organized crime is amongst the matters of common interest listed
in Article K.1 of the TEU (")

in particular in the wording of Article K.1{9} {police cooperation for the purposes of
preventing and combating terrorism, unlawful drug trafficking and other
serious forms of international crime (...) in connection with a system for

exchanging information within Europol);

secondarily in points 5, 7 and 8 of Article K.1 {(combating fraud on an international
scale, judicial cooperation in criminal matters and customs

cooperation).

The public has a right to expect effective action against international crime in the EU
and to have this facilitated by constructive cooperation between the various agencies
and legislative systems of the Member States. National police and customs services,
together with other agencies, will continue to play a key role but the international

element requires concerted action and good cooperation between Member States and

indeed with a variety of third countries.

The fight against organized crime is being fought on several fronts.

7.  Europol

{a) Creation of the EDU, which is currently responsible for drugs, illegal trafficking
in nuclear substances, illegal vehicle trafficking, the fight against illegal
immigration networks, to which will shortly be added trafficking in human
beings and the sexual exploitation of children, and for money laundering in

these connections.

{'} See also Declaration No 32 annexed to the Treaty on European Union.
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} (b) Signing of the Europol Convention implying, two years after its entry into }
force, extension to terrorism and other forms of organized crime. Europol
represents a step-change in the intensity of Third Pillar activity and support for
law enforcement agencies. The Convention creates a new intergovernmental
body that will be able to pool sensitive data and work proactively in

developing intelligence to target organized crime.

2. Police and customs cooperation

Certain one-off activities should be highlighted:

— Resolution on the interception of telecommunications;

— conclusions on car crime;

— conclusions on international organized crime;

— report on measures against organized crime and in particular report from the
ad hoc Working Party on International Organized Crime to the Justice and
Home Affairs Ministers meeting in Kolding on 6 and 7 May 1993 and the
Council Recommendation of 29 November 1993 on organized crime;

— annual situation reports on organized crime in the European Union;

- implementation of the report from the Working Party of Experts on Drugs to
the Madrid European Council;

— financing of certain activities under Title VI in the context of the OISIN,
SHERLOCK and STOP programmes.
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3. Judicial cooperation

In judicial cooperation in Europe, a number of conventions have been developed
since the 1850s (21 within the framework of the Council of Europe and 4 within
the EU) as well as other legal instruments of a non-binding nature (about 100 in the
Council of Europe and 20 in the EU). These legal texts relate not only to the fight
against organized crime but also to fighting crime in general. Nevertheless, they
apply to matters concerning organized crime and are of particular relevance in that
context. A summary chart of signatures and ratifications of the most important

instruments will be found in the Appendix to this paper.

Although these instruments provide common ground in many questions, there is a
feeling, among a number of practitioners confronted daily with the problems, that
the international system ¢! judicial cooperation is not working to the entire
satisfaction of the States. Such problems relate to practical implementation of the
instruments, differences in national legal systems (definition of organized crime,
responsibility of legal persons, confiscation of the proceeds from crime, etc.),
practitioners’ experience of international cooperation, lack of training, resources in
the national context, language and translation problems and ensuing delays in

response to requests which may be urgent.

The major legal instruments of the EU (not yet ratified) on the protection of
financial interests {including the First Protocol), on simplified extradition procedures,
and on extradition are all designed in particular to combat organized crime. The
same is true of the current discussions on mutual assistance in criminal matters,
the Action Programme of the Member States of the European Union and the CCEE
on judicial cooperation in the fight against international organized crime and the
Resolution already adopted on the protection of witnesses in the fight against
internationa!l organized crime. Some other instruments, although not specifically
designed to combat organized crime, are likely to improve judicial cooperation
between Member States in criminal matters; they are the joint action setting up a
framework for the exchange of liaison magistrates and the GROTIUS financing

programme.
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Il. WHAT CAN BE IMPROVED

Measures involving no amendment to the Treaties include police and customs
cooperation measures, on the one hand, and judicial cooperation measures on the other.
It should be noted that these measures are interdependent and that arrangements
should be made for cooperation between the operational services and the judicial

authorities.

1. Police (') and customs cooperation measures

{a) The urgent establishment of Europol must be regarded as crucial for the fight
against organized crime. The JHA Council and/or the European Council should
confirm the wish expressed by the JHA Ministers at their informal meeting in
Dublin in September 1996 to see the Convention ratified before the end
of 1997 and to adopt rapidly the measures designed to put the Convention
into effect, particularly the implementing procedures relating to the files
opened for the purposes of analysis referred to in Article 10 of the Convention
and the rules of procedure of the joint supervisory body referred to in

Article 24(7), as well as the Europol information system.

{b) The experience of police forces and the studies carried out by EDU/Europol
show that the fight against sophisticated forms of organized crime requires
modern working methods (?) (see operational practices and techniques relating

to drug matters in the EU) and these should include:

— controlled deliveries
— rules for searches of premises

- use of informers and undercover agents

" The problem of giving Europol an operational role in the fight against organized crime
has not been examined in this context to avoid interference with the discussions within
the IGC.

(*} Because they may infringe civil liberties, these various methods must have a clear legal
basis and either be authorized in advance or subject to judicial control a priori or
a posteriori. The measures listed also come under judicial cooperation.
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(c)

{d)

- observation techniques (video, camera)
- phone-tapping

— protection of witnesses

— financial investigations

- the right of hot pursuit, etc.

A comparative study of legislation and practices carried out by the EDU
should be the subject of a detailed analysis in order to improve existing

cooperation.

Establishment of a mechanism to ensure that action plans decided on by the
Council of the European Union are properly implemented in operational terms

at national level.

Tne Council should review, as appropriate, decisions taken so as to ensure

their effective implementation.

Analysis of the phenomenon of organized crime by EDU/Europol

EDU/Europol should continue to carry out specific strategic analyses of the
different types of organized crime; it might be asked to analyse all the data
supplied by the Member States in this area. Ultimately, it will be necessary to
move on from the crime data analysis stage to preparing analytical reports on
the threat (threat assessment) posed by organized crime in the different

sectors for different Member States.

2. Judicial cooperation (')

(a)

The area of judicial cooperation is notable for its lack of fora in which the
phenomena of organized crime can be analysed from the standpoint of the

judicial authorities.

('} The question of the European law-enforcement area and the fight against organized
crime has not been examined in this context to avoid interference with the discussions
within the IGC.
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This could be remedied by setting up a judicial cooperation working party
which would from a practical standpoint examine organized crime and the
legal means available in the different countries to deal with judicial cooperation
efficiently {searches of premises, phone-tapping, controlled deliveries,
undercover agents, etc.). Already existing Council working parties such as the
Working Party on International Organized Crime {"the |IOC Working Party")
could be used for that purpose, provided that Member States send the
appropriate practitioners to meetings and that it works with a special remit.
This Working Party would consist of public prosecutors, investigating
magistrates, senior police officers or other persons having extensive practical
experience in the fight against international organized crime and experience in
international judicial cooperation. The I0C Working Party could also liaise in
an appropriate way with the EDU. It should meet at regular intervals in

accordance with the needs to be assessed by the Presidency.

The Working Party would serve as a clearing-house, problem-solver and
contact-maker between judicial authorities at national level. It could also carry
out other tasks, such as assisting Member States in drawing up manuals on
international judicial cooperation or handbooks on procedures at national level.
The contacts would remain bilateral within the framework of the Working
Party. Only persons experienced in international cooperation would form part
of it. It would not have operational tasks. If a national magistrate had a
particular international problem to solve, he could make contact with his own
"representative” in the Working Party, who would be able to ensure the
appropriate liaison in the Working Party with the liaison magistrate of the other
country and give advice on the matter. In this way, national authorities would
not have to set up liaison magistrates everywhere in the EU. The method
would be cost-effective and save money for Member States. It should be
possible for the Community budget to contribute to the operation of the
Working Party, in particular as regards adequate telecommunications and

expenses.
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(b}

(c)

(d)

{e)

Work on the draft Convention on mutual assistance in criminal matters
between the Member States of the European Union should be finalized as soon
as possible. Furthermore, the content of the Convention should be enlarged.
Consideration should be given to the inclusion of certain basic principles of
judicial cooperation and a legal basis should be provided for the new

cross-border methods of investigation.

The ratification of existing Conventions designed to fight organized crime

should definitely be made a top priority.

With a view to improving understanding of each legal system in the EU and
assisting countries in the implementation of existing instruments, a system of
mutual peer evaluation of judicial cooperation in Europe should be set up. The

so-called FATF model could be considered.

A more detailed study should be made of new forms of crime (e.g. cybercrime

and improper use of the Internet).

3. Action at international level

In its contacts with third countries {CCEE, USA, Russia, Euro-Mediterranean

countries, etc.) and within the competent international organizations, the European

Union will treat the fight against organized crime as a top priority.
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STEPS TO BE TAKEN

The European Council is asked to instruct the appropriate bodies to have the measures
which are feasible in the short term implemented without delay and, as far as the
remaining measures are concerned, to draw up an action plan to combat organized

crime, with a strict timetable for implementation and adequate resources.

A report on the implementation of the measures adopted will be submitted to the

European Council in June 1997,
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Conventions of interest in fighting serious crime

Member

States (1) (2) 3) (4} (5} (6) (7} (8) (9) (10} {11 (12) {13-17) (18) (19)

b 02-10-76 |03-05-78 |02-10-76 S S 31-10-91 08-06-95 (S S S | 30-11-93

A | 21-05-69 (11-08-77 (02-10-68 01-04-80 |S 01-04-80(09-09-86 S S

B S 31-10-85 |13-08-75 S S S 06-08-90(/31-07-90|S S S S | S | 25-10-95

DK 13-09-62 (27-06-78 |13-09-62 03-03-71 |S 13-11-75(16-01-87(/26-07-89 |S 26-07-89 |S S | S 19-12-91

E 07-05-82 | 20-05-80 | 18-08-82 02-09-94 |S 11-08-88(11-03-85 |27-04-92 |23-12-91 S 09-02-94 IS 13-08-90

FIN 12-05-71 |09-02-90 |29-01-81 09-03-94 29-01-87 S 15-02-94

F 10-02-86 |21-09-87 |23-05-67 18-10-96 11-02-85 |S S 18-03-92 |118-05-93 |S S 31-12-90

EL 29-05-61 (04-08-88 |23-02-62 S S S 17—12-87I S S S S S S 28-01-92 (S

IRL 02-05-66 |21-02-89 |S S 31-07-95/|01-08-95 S 03-09-96

| 06-08-63 |28-02-86 (23-08-61 S 20-01-94 30-06-89‘ 04-07-89 (03-07-96 [15-01-90 |S S S 31-12-90|S

L 18-11-76 |11-09-81 |18-11-76 S S S 09-10-87||S 22-04-94 (S S S S 29-04-92

NL 14-02-69 |18-04-85 | 14-02-69 30-09-87 |10-05-93 |18-04-85|30-09-87||S 18-05-94 |06-01-94 |S 17-11-93 ||S 08-09-93

P 25-01-90 (14-12-81 |27-09-94 S S S 28-06-93||S S S 11.10.95 |S S 03-12-91

UK 13-02-91 |24-07-78 |29-08-91 28-09-92 30-04-85||S S S S 28-06-91 |S

s 22-01-59 |15-09-77 |01-02-68 [21-06-73 |15-07-96 |07-04-76|09-01-85 s 22.07-91 |8
(1) European Convention on Extradition 13/12/57 (Paris) and its two Protocols (1975 and 1978) ratified by 5 and 10 Member States, respectively.
(2) European Convention on the Suppression of Terrorism (1977).
{3} European Convention on Mutual Assistance in Criminal Matters, 20/4/1959 (Strasbourg) and its additional Protocol (1978}, 12 ratifications.
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»

(4} European Convention on the International Validity of Criminal Judgements, 28/5/1970
{The Hague).
{6) Convention on Laundering, Search, Seizure and Confiscation of the Proceeds from
Crime, 8/11/1990 (Strasbourg).
(6) Convention on the Transfer of Proceedings in Criminal Matters, 15/5/1972 {Strasbourg).
(7) Convention on the Transfer of Sentenced Persons, 21/3/1983 (Strasbourg).
(8) Agreement between the Member States of the European Community on the Application
of the Convention on the Transfer of Sentenced Persons, 25/5/1987 (Brussels).
(9) Agreement on the Simplification and Modernization of Methods of Transmitting
Extradition Requests, 26/5/1989 (Donostia — San Sebastian).
{10) Convention on the application of the principle "ne bis in idem”, 25/5/1987 (Brussels).
(11) Agreement between the Member States on the Transfer of Proceedings in Criminal
Matters, 6/11/1990 (Rome).
(12) Convention on the Enforcement of Foreign Judgements in Criminal Matters, 13/11/1991
(The Hague).
{13) Convention on Simplified Extradition, 10/3/1995 (Brussels).
(14) Convention on the Protection of the European Communities’ Financial Interests,
26/7/1995 (Brussels).
{15) Protocol to the Convention on the Protection of the European Communities’ Financial
interests, 27/9/1996 (Dublin).
(16) Convention on Extradition between the Member States of the European Union,
27/9/1996 (Dublin).
(17) Europol Convention 25/7/1995 (Brussels).
{18) UN Convention against lllicit Traffic in Narcotic Drugs and Psychotropic Substances
(1988).
(19) Drugs Trafficking on the High Seas, implementation of Article 17 (1995).

Date indicates date of ratification; S indicates signature.
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