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 N O T E 

 

from the Danish delegation on Article 32(2) of the draft Convention on jurisdiction, recognition and 

enforcement of judgments in matrimonial matters (8722/96 JUSTCIV 47). 

 

The Title on enforcement in the draft Convention on jurisdiction, recognition and enforcement of judgments 

in matrimonial matters (8722/96 JUSTCIV 47, (Brussels Convention II)) contains a provision in Article 32 

referring to legal aid or exemption from costs or expenses.  The provision reads as follows: 

 

 "1.  An applicant who, in the State of origin, has benefited from complete or partial legal aid or 
exemption from costs or expenses shall be entitled, in the procedures provided for in Articles 21 to 24, 
to benefit from the most favourable legal aid or the most extensive exemption from costs and expenses 
provided for by the law of the State addressed. 

 
 2.  An applicant who requests the enforcement of a decision given by an administrative authority in 

Denmark in a matrimonial cause may, in the Contracting State addressed, be eligible for the provisions 
of paragraph 1 if he presents a statement from the Danish Ministry of Justice to the effect that he fulfils 
the economic requirements to qualify for the grant of complete or partial legal aid or exemption from 
costs or expenses." 

 

A number of delegations have stated that the provision in Article 32(2) is superfluous and should be 

removed. 

 

Denmark has maintained that there is a need for this provision. 

 

Article 32 of the said draft Convention corresponds fully to Article 44 of the current Brussels Convention. 



  
5153/97 ers/JF/jl EN 
DG H III  3

In the explanatory report on the Convention on the Association of the Kingdom of Denmark, Ireland and the 

United Kingdom of Great Britain and Northern Ireland to the Brussels Convention and to the Protocol on its 

interpretation by the Court of Justice (Schlosser report, see Official Journal of the European Communities 

No C 59 of 5 March 1979, p. 71), the following explanation is given of the background to the provision in 

Article  44(2) of the Brussels Convention: 

 

 "224.  (f) The reason for the new second paragraph of Article 44 relates to the jurisdiction of the 
Danish administrative authorities (see paragraph 67) whose services are free.  No question of legal aid 
therefore arises.  The new provision is designed to ensure that the enforcement of Danish maintenance 
orders is not, for this reason, at a disadvantage in the other EEC countries by comparison with 
maintenance orders from EEC countries other than Denmark." 

 

In Denmark, judgments in the types of cases which are covered by the draft Convention on jurisdiction, 

recognition and enforcement of judgments in matrimonial matters are to a great extent delivered by an 

administrative authority (the "statsamt"). 

 

The processing of such cases by the administrative authority ("statsamt") is largely carried out free of charge. 

 The question of legal aid does not therefore arise in such cases.  Nor is there any question in such cases of 

an applicant for enforcement being "exempted" from costs or expenses.  By law there are no costs or 

expenses linked to the processing of this type of case and there is therefore nothing to be "exempted" from. 

 

In this connection, it should be pointed out that in the Danish delegation's view Article 44(1) of the current 

Brussels Convention and Article 32(1) of the draft Brussels Convention II only cover cases in which, under 

the law of the country which has delivered the judgment, there are in principle expenses for processing the 

case in question but the applicant for enforcement has actually been exempted from the payment of such 

expenses. 
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In the Danish delegation's view, these provisions do not therefore cover cases in which, under the law of the 

country which has delivered the judgment, the citizen is not subject to any charges for the processing of his 

case.  If the opposite were true, Article 44(2) of the current Brussels Convention would be superfluous, and 

the presumption must be that this is not so.  In any case, deletion of Article 32(2) of the draft 

Brussels Convention II will give rise to contrary conclusions in relation to Article 44(2) of the current 

Brussels Convention. 

 

It is of vital importance to Denmark that, as regards Article 32 also, there should be complete equality 

between judgments delivered in Denmark which are to be enforced in another EU country and judgments 

delivered in another EU country which are to be enforced in Denmark. 

 

In order to ensure that a person seeking the enforcement in another EU country of a judgment delivered by 

an administrative authority ("statsamt") in Denmark can obtain the same financial benefits as a person 

seeking the enforcement in Denmark of a judgment in a similar case delivered in another EU country, the 

Danish delegation considers that Article 32(2) of the draft Convention on jurisdiction, recognition and 

enforcement of judgments in matrimonial matters should be maintained. 
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