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LEGAL SERVICE OPINION

Subject:  Implementation of the Dublin Convention (*)

— Responsibility for taking charge of or taking back an asylum applicant where the deadline
for his transfer has passed

- 12948/96 ASIM 179

1. Atits meeting on 7 and 8 January 1997, the Asylum Working Party asked the Council Legal Service
whether it would be possible for the proposal for a Decision referred to in paragraph 5 of the above
document to include provisions on the disappearance of an asylum applicant to an unknown destination
similar to those in the Decision of 27 June 1996 of the Executive Committee established under
Article 131 of the Convention implementing the Schengen Agreement. ()

2. Article 11 of the Dublin Convention concerns the taking charge of an asylum applicant by the Member
State responsible for examining the asylum application, where the application has been lodged with
another Member State. Article 13 of the Convention concerns the taking back of an asylum applicant
by the Member State responsible, where the asylum application was lodged with that Member State, but
the applicant is in the territory of another Member State.

@) Convention determining the State responsible for examining applications for asylum lodged in one of
the Member States of the European Communities, signed in Dublin on 15 June 1990.
A 11683/96 ASIM 159, p. 14.
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3.

The relevant provisions of Article 11(1) of the Convention read as follows:

"1. If a Member State with which an application for asylum has been lodged considers that another
Member State is responsible for examining the application, it may, as quickly as possible and in
any case within the six months following the date on which the application was lodged, call
upon the other Member State to take charge of the applicant.

If the request that charge be taken is not made within the six-month time limit, responsibility
for examining the application for asylum shall rest with the State in which the application was
lodged.

4. The Member State shall pronounce judgment on the request within three months of receipt of
the claim. Failure to act within that period shall be tantamount to accepting the claim.

5. Transfer of the applicant for asylum from the Member State where the application was lodged
to the Member State responsible must take place not later than one month after acceptance of
the request to take charge or one month after the conclusion of any proceedings initiated by the
alien challenging the transfer decision if the proceedings are suspensory."

Article 13(1)(b) of the Convention states that:

"the State called upon to take back the applicant shall give an answer to the request within eight
days of the matter being referred to it. Should it acknowledge responsibility, it shall then take back
the applicant for asylum as quickly as possible and at the latest one month after it agrees to do so."”

Article 11(6) and Article 13(2) enable the Committee set up under Article 18(1) of the Convention to
"subsequently determine the details of the process by which applicants shall be taken in charge" or
"taken back", as the case may be. In addition, the first subparagraph of Article 18(2) states that: "The
Committee shall examine, at the request of one or more Member States, any question of a general
nature concerning the application or interpretation of this Convention."

The Legal Service notes that, unlike Article 11(1) and (4) quoted above, neither Article 11(5) nor
Article 13(1)(b) makes provision for any negative or financial repercussions for the requesting Member
State should the one-month time limit
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for the transfer of the applicant be exceeded. In the absence of indications to the contrary, it must be
concluded that the requested Member State remains responsible for examining the asylum application
and taking charge of or taking back the applicant in the event of that time limit being exceeded for any
reason, subject to Article 10(2), (3) and (4) of the Convention. (%)

7. The immigration Ministers have, in fact, already recognized that this is the case. They therefore settled
the issue, at least in part, in their conclusions on the transfer of asylum applicants under the Dublin
Convention (%), paragraph 9 of which reads as follows:

"If a transfer has been arranged ... but is not completed because of the failure of the applicant to
cooperate, the second Member State may begin examination of the application on the information
available to it on the expiry of the deadlines specified in Articles 11(5) and 13(1)(b).

If the application is refused, the second Member State will remain liable for taking back the
applicant under the provisions of Article 10(1)(e) unless the provisions of Article 10(2), (3) or (4)

apply.”

8. It would therefore certainly be possible in the proposal for a Decision in question to specify also that
the Member State responsible for examining the asylum application remains responsible for taking
charge of or taking back the asylum applicant in the event of his disappearing to an unknown
destination. It is of little relevance in this respect whether the applicant disappears before or after
acceptance of responsibility by the requested Member State. However, where the applicant's transfer
has to be postponed owing to special circumstances such as sickness, pregnancy, criminal detention,
etc., it is sufficient to stipulate that the Member States concerned should agree on a case-by-case basis
on the time limit within which the transfer must take place, which necessarily implies that the requested
Member State remains responsible for taking charge of or taking back the asylum applicant in such
cases as well.

A These provisions stipulate that the obligations to examine the asylum application and take charge of or
take back the applicant which are incumbent upon the Member State responsible shall be transferred to
any Member State which issues the asylum applicant with a residence permit valid for more than three
months, and shall cease to apply if the asylum applicant has left the territory of the Member States for a
period of at least three months, or if he has been expelled following the withdrawal or rejection of the
application.

* Adopted in London on 30 November and 1 December 1992: 4464/1/95 REV 1 CIREA 3, p. 67.
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Should Member States wish to draw up provisions governing the disappearance of an asylum applicant

to an unknown destination similar to those in the aforementioned Decision of the Executive Committee
of the Schengen agreements, the Legal Service would suggest rewording the proposal for a Decision as
follows:

"Where the transfer of the asylum applicant has to be postponed owing to special circumstances
such as sickness, pregnancy, criminal detention, etc., and it is not therefore possible to carry out the
transfer within the normal period of one month, the Member States concerned shall agree on a case-
by-case basis on the time limit within which the transfer must take place. Similarly, where the
asylum applicant disappears to an unknown destination so that transfer is impossible, the Member
State responsible for examining the asylum application shall remain responsible for taking charge
of or taking back the applicant, whether he disappeared before or after the formal acceptance of
responsibility. The Member States concerned shall inform each other as quickly as possible if such
a situation arises.

In both the above cases, the Member State responsible for examining the asylum application shall
remain responsible for taking charge of or taking back the applicant [first alternative: subject to
Article 10(2), (3) and (4) of the Convention] [second alternative: unless responsibility is transferred
to another Member State which issues the applicant with a residence permit valid for more than
three months, or until there is evidence that the applicant has left the territory of the Member States
for a period of at least three months, or that he has been expelled following the withdrawal or
rejection of his asylum application]".

10. In conclusion, the Legal Service takes the view that it would be possible to include in the proposal for a
Decision referred to in paragraph 5 of 12948/96 ASIM 179 provisions governing the disappearance of
the asylum applicant to an unknown destination similar to those in the aforementioned Decision of the
Executive Committee of the Schengen agreements. Should this be considered desirable, the Legal
Service would suggest that the proposal for a Decision be redrafted as indicated in paragraph 9 above.
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