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Delegations will find attached a note from the French delegation on the seizure and restitution of cultural

goods.

5428/97 ngs/CH/mcs EN
DG H 1l



NOTE FROM THE FRENCH DELEGATION

Seizure and restitution of cultural goods

On the matter of search and seizure, Article 5 of the European Convention on Mutual Assistance in Criminal
Matters of 20 April 1959 lays down conditions, the effect of which, where States apply them, is to hinder

judicial cooperation to a considerable degree. It also contains no clear provision on restitution.

On the contrary, it encourages in effect the return of the property seized to the requested State, since
Article 6 lays down that any property and original records or documents handed over in the context of letters

rogatory shall be returned to the requested State, unless the latter waives the return thereof.

Furthermore, the procedure by which the requested State may waive the return of articles, property or

documents is not specified.

Similarly, the type of property covered by this Article is not defined. Even though the wording of the

Convention is very vague, it nevertheless seems very restrictive.

Therefore, both seizure and restitution must be reviewed, as these two problems constitute obstacles to the
rapid return of cultural goods, which can move more easily within the European Union in the absence of

controls at the internal frontiers.

Although seizure and restitution are particularly important matters as far as cultural goods are concerned,
both questions must clearly be dealt with in the general context of improving the machinery of the European
Convention of 20 April 1959.
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1. Seizure

Experience in police cooperation and judicial cooperation demonstrates that seizure of cultural goods in

the context of criminal proceedings is quick and effective but encounters two major difficulties:

—  the requirement for double criminality;

—  the absence of uniform legislation on the possession of stolen goods.

In the light of Article 5, many States have made the implementation of coercive measures dependent on
the offence justifying search and seizure being punishable on the territory of both States, or even on it

being an extraditable offence.

That requirement may sometimes be satisfied, but it is an obstacle to judicial cooperation where only a
presumption of the possession of stolen goods can be demonstrated. Differences in the nature of
offences, sometimes “continued™ offences and sometimes "momentary™ ones, affect when the period of
limitation starts. In the latter case, the expiry of the period of limitation is liable to preclude criminal
proceedings on the territory of the State where the property was discovered, and thus also prevent any

coercive measure being taken.
Furthermore, purely material considerations may affect the implementation of a seizure measure or its
maintenance. The immobilization of a seized object involves significant storage or even maintenance
charges, which cannot always be met by the requested State, even though Article 20 of the European
Convention on Mutual Assistance in Criminal Matters requires this.

2. Restitution

Where ownership is not in dispute, the restitution of articles seized should be made easier.

Many obstacles remain, however, and not only those arising out of the current wording of Article 6 of

the Convention.
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In cases involving trafficking in cultural goods, it appears that the multiplicity of legal proceedings
initiated against the perpetrators prevented the rapid restitution of the stolen goods to the legitimate

owners.

Similar considerations have played a part where a civil case for restitution is initiated when the property

in question is also involved in criminal proceedings.

Conclusions

In the context of the review of the European Convention on Mutual Assistance in Criminal Matters of

20 April 1959, the Member States must take the opportunity to facilitate seizure and restitution.

To that end, it is necessary to:

—introduce a specific provision on restitution;

—eliminate obstacles to seizures and searches arising out of Article 5 of the Convention, which enables the

execution of such measures to be made subject to the fulfilment of prior conditions.

In addition, if judicial cooperation is to be improved, a similar approach must be taken to the definition of
possession of stolen goods, and a uniform attitude to legal sanctions against the illegal movement of cultural

goods.

Finally, it would seem that restitution can be facilitated by better coordination of the measures which have

been taken on the territory of the States of the Union to counter trafficking in cultural goods.
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