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NOTE
from :  the Danish delegation
to Migration and Asylum Working Parties

Subject: Subsidiary protection

Delegations will find herewith an unofficial English translation of a presentation by the
Danish delegation for discussion on subsidiary protection within the European Union
cooperation. This paper will be presented at the meeting of the Asylum Working Party with

experts in migration matters scheduled for 19 and 20 March 1997,
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Prepentation for digeusalon on pubsidianry protaegtion withip the
EU_ococperatier,

1. _Introdugtion

It appears frcm Council Resoclution of 14 Qctober 1996 on eatab-
lishment of priocrities for the cooperation on judicial and
internal affajrs for the period from 1 July 1996 until 30 June
1998 that witk a view to enhance cooperation in the asylum and
immigration [jelds the Member States are to have a discuasion
on, i.a., subgidiary protection, such as de facto protection and
humanitarian yresidence permits (OJ 96/C 318/01, page 2).

Accordingly, the work programme of the Dutch presidency for the
firpt gix months of 1997 statas that a note should be prepared
on various forms of subsidilary protection. It is further stated
that the pnote is to be digcussed at a meeting to which experts
will be invited from both the Asylum Group and the Migration
Croup (12743/%6 CK4 61 para. III.7).

This presentation for discussion has been prepared by agresment
between the prasidency and Denmark.

It should bas notad that the presentation does not include any
considarations with regard to temporary protection as this is
baing dealt with in the Commission's draft joint action concer-
ning temporary protection of displaced persons.

2. The need fcr discusging subgidiayy protectipon within the EY

Pursuant to Ar:icle K.1l.(1) of the Treaty on the European Union,
the Member Sta:es regarxd asylum policy &8 an area of common
interest with 1 view to realigation of the objectives of the
Union.

The objective »f harmonising the agylum policy of the Member
States seems niturally to contain thresa overall elements:

- daterminatiol proceduras,

- conditions for applicants during determination procedures, and
- matarial cri:eria for protection.

By adopting thie Council Resolution on minimum guarantees for
asylum procedures, 20 June 1995, the Member States made a sub-
stantial step :lorwards towarda the ocbjective of harmonising
their procaduriss.
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As for the conditions for admitting asylum applicants, however,
it has proved extremely difficulr vo achieve harmonigation -
daespite great efforts on ths part of the Spanish, the Italian ag
wall as the Irish presidencies - and no specific results have
baen achieved ag yet. There is hardly any doubt, however, thak
this very esscntial element will have a high priority also in
the futurs cooperation in the agylum and immigration field.

Oon the other land, results have been achiaved concerning the
third main element, the material c¢riteria for protection.

Throughout 13¢5, great efforts were thua made to reach an agree-
ment on a joirt understanding ¢f the refugee definition of the
Geneva Ceonvention.

This area had & high priority for several reasons.

Firstly - in the light of the expected entry into force of the
Dublin Convanrion ~ for reagona of due process of law it was
coneidered imgortant that asylum applicants ware ensured a
uniform possirility of protection regardless of which Member
State would eventually be considered respongible for. examining
the applicaticn, :

Another essential reagon was that a harmonisation of the inter-
pretation of the Convention criteria must be considered an
important step towards securing an equal distribution of asylum’
applicants amcng ElJ Member States.

The work regsulted in adoption of the Common Position of 4 March
1996 concerning the harmonized application of the definition of
the term of "refugee® in Article 1 A of the Ceneva Convention of
28 July 1951 xslating to the status of refugees.

The Common Position defines tha criteria for considering a
person to be persecuted pursuant to Article 1 A of the Genava
Convention, th2 Conventinn itsalf not containing any such
definition.

Thus, the Membsr States have made a decisive step towards
harmonlising the material criteria which are to apply for the
granting of protaction within tha BU.

The harmonigation of the definition of the refuygee concept of
tha Geneva Conrantion touches on the very core cof asylum law.

On the other hand, the text naturally does not concern the forms
of protection Ialling outside the scope of the Ganeva Conven-
tion, the so-cilled gubsidiary protection.
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In the opinion of the Danish delegation it must be considered
poth nmatural and necessary that the work of consldgring
harmonisat.ion of these forms of protection ig now initiated.

The reason for this, subgtantially, is the same cne that formed

the bagis for :he deglgsion to give priority to the work of
harmonising the rafugne aoncept of the Ganeva r_'onv.:mt_-im\..

- Coneideratins of dus process of law

Pursuant to the provisions wf the Dublin Convantion, one angd
only one Mamber State.is appointed to be respongible for
axamining an application for asylum.

Consideriny the questicn whether an applicant falls within
Article 1 /i of the Geneva Convention, the applicant - after
adoption o the Joint Position -~ is ensured a uniform axam-
ination within the EU.

Howaver, the overall assegsment of the application of an
asylum-gcelier will rarely be finally concluded by a decision
on the app.icant's possibility of ohtaining protection
pursuant to the Geneva Convention. Thus - before a return, if
any - it will often be necessary to conslder the applicant's
need for protection on ancther basis.

Where differences exlst bstwsan the national sgchemes in
Member States concerning alternative forms of protection, it
may become of vital importance to the applicant, in connec-
tion with return under the rules ¢f the Dublin Conventlon. to
which Mamhur State he or she is returned.

From the pcint of view of due process this is not sacisfac-
tory.

In the opirion of the Danish delegation thils consideration of
due proces: dictates agreement among Member Stataes concerning
a certaln ninimum level in the assessment of all the
considerations of protectlon that ave to lead to the grdnt o]
a residencs permit in a Member State,

- The consideration of counteracting 'forum shopping’

The object of the Dublin Convention i{s, i.a., to prevent tha
form of forxrum shopping in which asylum applicants travel from
Member State to Member State seeking protection.

For this purpose, negotiations are at present ongoing to
build up efficient contrel measures, especially thae central
system for electronic registration and exchange of
fingerprincs, EURODAC.
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At least until EURODAC is aatablisne@ it must be presumed,
howaver, that there is a continued risk that asylum appli-
cants can to soms extent ‘shop' among the systems of the
Mambar States.

pifferences in the national schemes as Concerns subsidiary
protection in this connection can still constitute an essen-
tial motivation for such a decipion.

' In all circamstances the Dublin Converntien doea'not prevent
the form of forum shopping in which, before their deparcure
to the BEU, isylum applicants choose their destination based
on an asses3sment of which Member State offers the greatest
possibility of obtaining protection.

A substantial part of the motivation for such a pre-selection
has been renoved through the harmonisation of the refugee
concept of the Geneva Conventlon. '

At the asam: time, however, it must be deemed certaln that
this forum shopping is hardly taking place mezrely ¢n the
bagls of an assegsment of the possibility of protection under
the Gensva Convention, but rather of an assessment of the
overall posaibilities of cbtailning protection, thus alsc on
the basis of subsidiary protection.

The derived effect in relation to the uassociated gountriaes.

Approximation of natlonal schemes in this core area of the
asylum and immigration policies of Member States is also
crucial in view of the future expansion of the EU with the
Central anc Eastsyn European nations.

As a minimm the agsociated countries must adapt their
legislatior. and policy to the principles incorparated in the
EU acquis in the asylum and immigration field,

In this cornection it is of very great imporxtance that

abasolutely clear guidelines exist for the complete substan-
tive basis for grant of protection. The reason for this is
not leagst that such guidelines can act as a 'lever' for the

%egislatiox and policy of the associated countries in this
ield.
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A preliminary study prepared by Denmark has ascertained that the
flajority of Member States apply a nationally authorised alterna-
tive basis - ia additicn to Articlae 1 A of the Ganeva Convention
- to grant protection te certain aliens.

At the same tina, presumably, the subeidlary instruments of
protection of individual Member States exhibit essential differ-
ences, and the concept itself may axhibit completely different
interpretations,

Mast Member Stites have a possibility of granting residance
permits to aliansg who do not fall within the Geneva Convention,
but who have a1 assential nesd for protection for similar rea-
sons.

In addition, m>st Member States have a possibility of granting
residence permit for other humanitarian reasons.

4. Especially relevapt interpationgl instruments

It must be undirlined that an approximation of national schemes
concerning altarnative forms of protection - if it ie to have
any meaning at all - must extend beyond merely repeating the
principles of itlready existing international instruments which
the Member Stal:es are already obliged te cbsarve,

However, tha rulevant international instruments must be included
in the work to some extent, partly to aensure the requisite
.agreement thmrowich, parcly bacauze thig makeg it poasibhlae =e
base the work un some guidelines which must be deamed to be
already common to tha Member States.

The following lists a number ¢f internaticnal ingtruments that
are to be coneidered sspecially relevant in this context:

- the Qeneva Convention amd the New Yark Protocol

Subsidiary protection hava been defined as particularly those
forms of protection that are not included in the Geneva
Convantion "

Thug, the Convention is an essential guideline for the
furtner work, not least with a view to definition of the
cagas where there is a need for providing protection for
reasons sitiilar to those mentioned in the Convention.

In the sam¢ connection can be mantioned the UNHCR BExecubive
Committee conclugions and the UNHCR Handbook on procedures
and criteria for determining refugee status.

Furthermore, of course, the Joint Position on the harmenised
appiicaticr of the definition of the term of ‘refugee' in
Article 1 ¢f the Geneva Convention, 4 March 1996, can be men-
tioned.
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- The Buropeash Convention of Human Rights.

This Convertion also lays down gome of the most important
principles for the obligaticn of the Member Statvas to afford
protection, including esgpecially Article 3, which rends:

'No one ohill be subjected to torture or to inhuman or
degrading trearment or punishmant.'

It should ke noted in this connection that under this pro-
vision a state may vary well be under an obligation not to
return a person whno does not necesszsrily fall within the
Geneva Conventbion.

In the same connection it will be necesgary to include rel-
evant. practice and interpretations Ixom the Furopean Court of
Human Rights,

- The UN Convention of 10 Tecember 1984 against torture and
other ¢ruel, inhwran or degrading trestment or punishment.

The convantion is relevant tor the same rveasons as tha
Eurovpean Convention of Human Rights.

It should be smphasised in this cannection that it appeats
frem Articla 3 of the Convention that 'ne State Party shall
expel, return (’refouler') or extradits a person to another
State where there are substantial grounds for belisving thac
he would be in danger of being subjected Lo torturse'.

- othar conveitinng ?

5-.Groups with a naed for subsidizny protection

As mentionad above, not only do the schemes for alternative
protaction of the Mamber States oxhibit egsential differences,
but probably a.so different understandings of the concept

itself,

With a view t¢ an introductory concretisation of the discussions
rhe following pregents an overall division and exemplification
of cases whict might motivate the use of subsidiary protection.
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Aliaens not falling within the Genava Convention, but of whom,
for reasoni similar to those stated in the Convention, it
should not be required that they return to their gountry of
origin.

This group will relate to cases requiring protection on
grounds which, on one hand, are similar to the asylum grounds
of the Gen¢va convention, but which, on the other hand, do
not satisfy the conditions of the Convention. '

In this cornaection it should be strassed that there will
naturally ke borderline cases in which it may be difficult to
decide whather an applicant falls within the Convention,
subsidiary protection, or perhaps is not protected at all.

Examples of convention~like grounds might be:

- ‘Agents of pergecution' - third party persecution in
cages where the authorities of the country of origin
cannct afford sufficient protection (in Deamark in the
circunstances this group will bha deemed to €£all within
the Refugee Convention).

- Harassment on the part of the authorities of such seve-
rity that it has the nature of actual persecution.

- Pargscution cauged by participation in revolts, civil
war or the like, including militia service.

- Cases of particularly severe pergecution 9f close

relatives.

Another very egaential field - which may, however, be diffi-
cult to regulate - is the situation where the Convention
conditiona cannot be deemed fulfilled, because it has not
been found possibla to glve the asylum applicant ‘the benefit
of the doubt', but where navertheless it must be feared that
the applicant would be subjectad to parsecution of a certain,
not inconsiderable strength if returned.

An example >f this may be cases where it is not possible to
procure reliable information on the general state of affairs
in the applicant's country of origin.
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B. Alleng of whom, for other substantial/humanitarian reasons,
it should nst be raguired that they returm to their country
of origin

Thie group >f cases could comprise grounds for protection
that are no: similar to those of the Geneva Convention, but
which are naverthaless of such a nature cthat the applicant
cannot be riturned to hig country of origin.

Examples of cases in which some countries afford protectien,
ara:

- Eacape: from active war service
- Disproportionately heavy punishment for avoidance of
militzry servica

- Cames where the applicant has been drafred for military
gervice with a view Lo participation in active service
or with a visw to combating inkernal unrest

- Punialment as a consaquance of flaeing the country (in
the wide sensge)

To these cdma consliderations motivated by the applicant's
age, state of health and other personal circumstances, such
a5:

~ Families with small children eriginating from a country
at war

- Seriovs illness of the applicant(s) involved.
- Long-texm stay in the host country.

In additior it is also imaginable that an especially strong
subjective fear which an alien may be thought to nourish
against the thought of return may invelve such a considerable
nexvous pressure on the alien that this may be in favour of
granting protection.

C. 51§ana not falling within itema A or B, but whom for other,
quite special reagons, it is impossible to ratuwen

Finally it could be considered to include cases not of a
corresponding humanitarian aim, but whers for more practical
reasons permanent or provisional protection is needsad.

This might be relevant in cases, for exampla, where return
gannot-be effected for reasons net hased on the person
involved, hut on the unwillingneas, for example, of the coun-
try of origin to readmit the person. '

Themacically, however, this grou i : '
- ) . p falls outside of the cases
described under ltems A and B above and may algo fall outside
the scope of this presentation.
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6. Propogal for wrocedure for further disgguesions

An important qiastlon is8 how te¢ plan the further precedure for
the work of al:ernative protection.

In the opinion ¢of the Danish delegation two initiatives should
be taken immedlately:

(a) A detalled 3Jescription of the national, alternative instru-
ments of protection in existence in Member States today.

The Daniszh lelegation has no knowledge of any such prior
study in thz EU.

- It is important that this material contains not only an

. overall description of the legal framework applicable in the
field, but also an amplification of tha practice existing in
this regarc!.

The General Secretariat of the Council could perhaps be asked
to carry out such a preliminary study.

{b) A detailed description of relevant internationil instruments
in the field .

The Danish dalegation presumes that owing to cheir accession
to various international instruments the Member States are to
a wids excent obliged to afford protection to the groups of
pergsons martioned in paragraph S.

The etudy <¢ould parhaps be carried out externally.

Furthermore, it could be considered to appoint a small working
group consisting of national experts from interested Member
States,

The object of such an expert working group could be to identify
possible cummcn denominators on the basis of the study mentioned
under (a) above, and to commence considerations concerning the
more specific framework for an approximation of Member State
schemag in thiz fileld.

In tha long-term view, the group, Lf appointed, could prepare
the first prop=r draft proposals for adoptlon by the Council.

The advantage >f establishing the working group will be that by
way of its siz: and a concentrated agenda it will be able to
work faster ani more efficiently than it is possible in the
Asylum Group.

The Agylum Groip should discuss the results of the expert group
on a ¢ontinuous basis,
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