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Pr.sentt;ion lpr di§eus§ie~ on subsidiary protection within th§ 
EU cooPtratio5, 

L.Jn!;roduct iPll 

It appears irem Council Resolution of 14 October 1996 on estab­
lishment of plioritiea for the cooperation on judicial and 
internal affairs for the period from 1 July 1996 until )0 J\lne 
L998 that witt. a view to onhance cooperation in the asylum and 
immigration fields the Member states are to have & discuBsion 
on, i.a., sub~idiary protection, such as de facto protection and 
humanita~ian tesidence permits (OJ 96/C 319/01, page 2). 

Accordingly, the work programme of the Dutch presidency for the 
first six months of 1997 states that a note should be p~epar.ed 
on various fotms of subsidia~y proCection. It is further ata~ed 
that the note is to be discussed at a meeting to which experts 
""ill be invited from both the Asylum Group and the Migration 
Group (12743/96 CK4 61 para. III.7). 

This presentation for discussion has been prepared by agreement 
between the presidency and Denmark. 

It 91101.11d be n:lted that the preeentation does not include any 
consideratione with regard to temporary pro~ection as thi-a is 
being dealt wit.h in the Corrunission'e draft joint action concer­
ning temporary protection of displaced persons. 

2.~hf~D,ed fer dism.lssing subsidiary prQt·ectiQ~t.bin th¢! ElI 
C09peratiop 

Pursuant to Ar:icle K.1.(1) of the Treaty on the European Union, 
the Member Sta:es regard asylum policy as an area of common 
interest with l view to realisation of the objectives of the 
union. 

The objective .,f harmonising the asylum policy of the Member 
States seems n.l.turally to contairl thr!le overall elements; 

- determinatiO:l procedures, 
- conditions f.)r applicants du~ing determination procedures, and 
- material cr:i,:eria for proteotion. 

By adopting th·, Council Resolution on 1IIinimum guarantees for 
asylum procedu::es, 20 June 1995, the Member States made a sub­
stantial step ::orwards toward.a the objective of harmoniSing 
their proctficiur"JII. 
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A'3 for the COllditions for admitting asylum applicants, however, 
it has proved extre:nely difficult co achievl!! harmonitJation -
despite great efforts Oll the part of the Spanish, the Italian as 
WiSU 3S the Il'ish presidencies - and no specific r'esults have 
been achieved as yet, There is hardly any doubt, however, that 
this very esst,ntial element. will have a high priority also in 
the futurf! cO('peration in the asylum and immigrat i~:m field. 

On the 'other }.and, l'esu.lts have been e.chil!!ved concerning the 
third main elEment, the material critl!!ria for protection, 

Throughout 19S5, great efforts were thus made to reach an agree­
m~nt on a joir.t understallding o'f the ref\lgee defillition of the 
Geneva Convention, 

This area had a high priol-H.y felr several reasons, 

Firstly - l.n the light of the expected entry into force of the 
Dublin Convention - for r.aasona of due process of law it was 
coneidez'ed imF(.)rto!mt that asylllm applicants ware ensured a 
uniform possi~ilit~y of protection regardless of which Member 
State wOllld e1ientually be considered responsl.ble for. examining 
toe applicaticn_ 

Another essential z'eaiilon was that a harmonisation of the inter·· 
pretation of t.he Convention criteria must be considered an 
important stef towards securing an equal distribution of asylum' 
applicants among EU ~lem~er States, 

The work r.e~lulted ill adoption of the Common Position of 4 March 
1996 concerning the harmonized application of the definition of 
the tel'm of' "refugee" .in Article 1 A of the Geneva Convention of 
28 July 1951 :rslat;.i.ng to the status of refugees, 

The Common Position defines tho!! criteria for cOn!3id.ering a 
person to be persecuted pursuant to Article 1 A of the Geneva 
Convenr;ion I thi Convention itseH not containing any s1.1ch 
d.efinition. 

Thus. the Member States have made a decisive Btep towards 
harmon.ising .th! materi&1 criteria '",hich are to apply for the 
granting of pr~teetion within the EU, 

The harmoniaatlon of the definition of the' refugee concept of 
thE> Geneva Con' ''''ntion touches on t.he vell' core of asylum law. 

On the other hand. the text naturally does not concern the forms 
of prot:ect:ion :alling outu.ide the scope of the Geneva Conven·­
ti<.m, the IIO-C 11113d subsidi.ary protection, 
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In the Opl.nl0n of the Dal1ish delegation it must: be considered 
both natural a:ld necftasary that the work of considering 
ha.rmonisation ,)f these forma of protec,tion is r.ow initiated. 

The reason for this, sUbstantially, i.s the sarna cne that formed 
the basis for ::he decision to give priority to the WOT.'k of 
harmolli!li.1~~ th .. z'",fw;;J"'" ~onc.pt of tho O.,nev'l Conv<>ntd .,,,, .. 

Coneiuerati)ns of dUE! procesl! of l.aw 

J?ursuant t" the pl'ovislons of the Dublin Convention, one and 
only one M,:mber State is appointed to be responsible for 
examining an application for asylum. 

Cotlsiderin!/ the question whether an applicant falls within 
Article 1 ;, of the Geneva Convention, th.e applicant - after 
adoption 0.:: the Joint >'osition " ia ensured II uniform exam-
ination wil;hin the EU. . 

Howf!ver, the overall assessment of the application of an 
asylum-seel:er will rarely be finally concluded by ii decision 
on the app:.icant· s possibility of obtaining protection 
pursuant til the Geneva Convention. Thus· before a return, if 
uny - it 1Ii:.ll often be necessary to consider the applicant's 
need for pl'otection on another basis. ' 

Where cUffE,rences exist between the national schemes iri 
Member States concerning alternative forms of protection, it 
may become of vital importance to. the applicant, in connec­
tion with 2'etu:t'n under the rules of the !lublin Conventian, to. 
which Membtlr State he or she is returned. 

From the pc.int of view of due process this is not satisfac­
tory. 

In the OpU l.on of the !lanish delegation this consideration of 
due proceSE dictates agreement among Mell\ber States concerning 
a certain ninimum level in the assessment of all the 
considerations of protection that ar8 to lead to the grant of 
a residenCE permit in a Member State. 

The conSiide ra,t ion af. counteratcting I forum shopping' . 

The obj ect of the Dublin Convt!lnt ion is, 1. a ., to pl'event th<!l 
form of fo%um shopping in which asylum applicants travel from 
Member State to Member State seeking pratection. 

For this p~rpose, negotiations are at present ongoing to 
build up efficient control measures, especially the central 
system for electronic registration and exchange of 
fingerprints, EUROOAC. 

6764/97 
DG H/1 

FP/bb EN 

- 4 -



At least until EURODAC is establishe~ it must be presuma~. 
however. that there is a continued rlsk that asylum appll­
cants can t~ Game extent 'shop' amons the systems of the 
Member States. 

Differences in the national schemes as concerns subsidiary 
protection in this connection ~an still constitute <in essen­
tial motiVAtion for such a declsion. 

In all circ~mstances the Dublin Convention does.not prevent 
the form of forum shopping in which. be~ore thel.r ~epart:ure 
to the EU, lsylum applicants choose thelr destinatlon bas~d 
on all asseS3ment of which Member State ofters the grElatest 
possibllity of obtaining protection. 

A substantiil part of the motivation lor such a pre-selection 
has been renoved through the harmonisation of the t'efugee 
concept of :he Geneva convention. 

At the Sam" time. how .. ver, it must be deemed certain that 
this forum shopping is hardly taking placo rnerely on the 
baSis of all assessment of. the possibilit.y of protection under 
the GElneva Convention, but rathElr of an assessment of the 
overall pOl:sibilitieaof obtairi.i.ng protection, thus also on 
the basis of subsidiary protection. 

The derived effect in relation to the associated countries. 

Approximat:.on of national schemes in this core area of the 
asylum and immigration policies of Member: States is also 
crucial in view of the future expansion of the Err with the 
Central anc( Eastern European nations. 

As a minim~.m t:he aSlociated c01.,mtries must adapt'. their 
legislatior. and policy to the principles inco'cporated in the 
EU acquis jn the a~ylum and immigration field. 

In this oornection it is of very great importance that 
absolutely clear guidelines exist for the complete substan­
tive basis for grant of protection. The reason for this is 
not least that such guidelines can act as a 'lever' for the 
legislatior and policy of the associated countries in this 
field. 
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~N'tional "heroes cOncerning subsidiary protection 

A prelimina·ry. study prep'lred by Denmark haa asce:t·tained that the 
majority of Menber States apply a nationally authorised alterna­
tive basis - ia addition to Article 1 A of the Geneva convention 
- to grant prote~tion to certain aliens. 

At the same ti ne, presumably. the subsid.1ary instruments of 
protection of lndiv1dual Member States exhibit essential differ­
ences, and the concept itself may exhibit completely different 
interpretation s. 

Moat Member Stlte~ have a possibility of granting residence 
permits to ali ms who do not fall within the Geneva Convention, 
but who have a1 essential need for prqtection for similar rea­
sons .. 

In addition, m)at Member States have a possibility of granting 
residence permLt for other humanitarian reasons. 

4. Especially_relevant international inetrumente 

It must be und'lrlined that an approximation of national schemes 
concerning alt,.rnative forma of protection - if it is to have 
any meaning at all - must extend beyond m~rel¥ repeating the 
principles of already existing international instruments which 
the Member Stal;ee .are already obliged to observe. 

However, the r,!levant international instrument8 must be included 
in the work to some extent, partly to ensure the requisite 

. Il.gre .. ment ther"lIIich. partly b .. cau .... ehifl "'alCQa it: pOQ.!!101 .. 1:'" 
base the work on some guidelines IoIhich must be deemed to be 
alrea.dy common to the Member States. 

The ·J:olloTNi.ng list~' a nU\Tlber or internaticnal inst.ruments that 
are to be conl·idel·,.ld especially relevant in this context, 

the a~l1eVa COI,vc;nl:ion and the New 'fork ProtclC::ol 

Subsidiary protection hav~ baen defined as particularly th{)sf: 
forms of pl:otec.:tion that are not included in the Genova 
Co nVfln t ion 

Thus, thl!! convention is an eaaentlal guideline for the 
furth~~r wOl'k, nfJt. least with a view to definit ion of the 
ca::!e~ when, th~x'e is a ne.;l.d for provi.ding protection for 
reasons sitlila:c to those mend.oned in the convent ion. 

rn the sam'. ccmnec:tion C&11 be mentioned the (M!CR axecutive 
Committ.ee concl1.:s10ns and the UNHCR Handbook on proce<ll,u:es 
and criteria. for determining refu9'~e statul'l. 

r-urth(l1:1!1()~E, Ot course, the Joint Position on the harmonised 
appllcati.ol· of t".he definition of the term of 'refugee' ill 
Art ~clQ 1 c·f t.he Geneva Convention, 4. March 1.996, can be men­
tioned. 
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The EUH1p<;;;n Convt'lnt.l"'1"1 of: Human Rights, 

'I'his COnver tion also li9.~(E, d"WI1 aome of. the most impor.'t.ant: 
pd.ncip:t~~s tOl' the obl,igllticn of the Meml:><e<%' Stat!!l! to afford 
pr.otection, including especially Art,icle 3, '",hich rend,;: 

'No one :J h;; 11 be suhj ected eo tortur .. <.)1: to inhuman o:r 
degrad.lllf] tr@a,r,ment or punishmellt, ' 

It ShOlJld l:e noted in thill connection chat under this pro­
visi.on il. ,,,tate may vary well be 'Jnder an obligation not to 
return a p"r~c'n who does r,ot necessa!'ily fall w.Lt.hin the 
Gel1~Vi! COl1vemt. ~on, 

III the salll!.'! cClm~ct:ion it will be necesllary to include z'el­
evant. practice a,ad intt'lrpratat ions :':~'om tho! r::u~'opean Court of 
Human Rignt;r", 

Th~, ON C:ollvencie.n of' 10 1)ecor!\ber 1981 again,s\: tortlll'f! 'lOr] 
other ct:neT, l.n!\\llnan or degr.'ldillg treatnlent: or punisilln!H1t. 

'I'he convention 19 relevant for the sam(1 reasons as the 
EuropSilIl COllVcntion of Hurnan Rights, 

It ehoulci In <!rnphi!\ui.r;'3d in thts conr.ectioll that it appe,u·,. 
from Articl~ :> of the convention that 'no State Party sh;~U 
expeL 1:el;um ('refouler') or extradit!! .• 1 perl;lon to anoth';I' 
State where there are subst:.!ntial grounds for believing th~t 
he would be in danger of being subjected t,J tOr!:Ut'c' , 

other COn va lti?IlS ? 

~a~9.yp.~L~.J.th a no)ed~J;:.~.ubsidiau:....w;:Q.~~~urul 

As ment'.io!ll'!!d above, not only do the schemes foZ' alt.e.rnative 
prot':\~~tion of l.he Member State .. exhibit essential di.fferences, 
b'lt p:r'oboilbly a .. so diff>l;H'eut understandl,\"IHS of the concept 

itself , 

With a view te' an introductory concretisation of the discussions 
the following presents nn overall division and exemplification 
of cases whiet, might motivate the use of subsidiary protection, 
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A. Aliens not falling within the Geneva Convention. but of whom, 
for reaSQnlJ similar to those Itated in the Convention, it 
should not be required that they return to their oountry of 
origin. 

This group will relate to cases requiring. protection on 
grounds whi.ch, on one hand, are similar to t.he asylum grounds 
of the GenE,va convention, but which, on the other hand, do 
not satiBf~· the conditions of the Convention. 

In this cor.neceion it should be stressed that there will 
naturally tIe borderline cases in which it may be difficul t to 
decide whether an applicant falls within the Convention, 
Bubsidiary protection, or perhaps i~ not protected at all. 

E~amples of convention-like grounds might he, 

'Agents of persecution' - third party perssr.:ution 1n 
cases where the authorities of the country of origin 
cannot afford l!ufficiei.lt protection (in Denmark in the 
c1rcun.stances this group. will be deemed to fall within 
the Refugee Convention) . 

Harassment on the part of the authorities of such seve­
rity that it has the nature of actual persecution. 

Pel'l!IeCl~tion caused by participation in revolts, civil 
war at the like, including militia ~ervice. 

Cases of particularly'severe persecution of close 
relatives. 

Another ve:ry essential field - which may. however, be diffi­
cult to regulate - is the situation where the Convention 
conditions cnnnot be deemed fulfilled, because it has not 
he en fOUIld possible to give the asylum applicant 'the benefit 
of the doubt', but where nevertheless it must be feared that 
the applicant would be subjected to persecution of a certain, 
not inconsiderable atrength if returned. 

An example Jf this may be cases where it is not possible to 
proc~re .reliable information on the general state of affairs 
in the applicane's country of origin. 
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B. Alien~ of wQom. for other s~stantial/humanitarian reasons, 
it should n,t be rBquired that they return to their country 
of origin 

This group ~£ cases could comprise grounds for protection 
that are no: similar to those of the Geneva Convention. but 
which are n 3vertheless of such .. n"t:ur", t.hat th .. app1 icant: 
cannot be r"turned to his country of origin. 

Examples of caS@S in which some countries afford pl.-otection, 

are: 

Escap" from active WiU' service 
Dispr('portionately heavy puni!';hment fQr avoidance of 
milit<,ry SE!l.vica 

Ca,aes where the dl?plicant has bel~n drafted for military 
:le:.vi('e ",hh 11 view to participaO:iol1 in ac-tive service 
(,r wit h " vi,·!w to comba:: ing inl:errlal unresr. 

Punic1i.moT.lt aa a consaquance of fleeing t.he country (In 
the wj de sense) 

'1'0 these C(1ne considerations motivlI.ted by the applicant:' 9 
age, state of heal th and ot.her personal c il:cum8tanc~9. such 
as: 

Families wit.h IJmall ch.i.1.dren originating from a country 
at wal 

Ser101.: 9 illness of 'the applicant {sl involved. 

Long-term stay in the host count.ry. 

In addit10l: iti.8 also imaginable that, an especially strong 
sub:ject.ive fear Which an al ien may be thought to nourish 
against: the thought of retu:rn may involve such a considerable 
nervous prsssurt!! on the alien that this may be in favour of 
granting prot:Gctir.m. 

c. Al~en8 not f~lling witbin itQms A or B, but whom for other. 
qu1tO speeJal roasons, it is impossible to r.tur~ 

Finally it could b", considered to include easElS not of a 
cor~esponding humanit:arian a;~m, but: where for mO~'e practical 
rea.Sons pe:rll\illllent or prOvisional protection is needed. 

This might be relevant in cases, for example, Where return 
7annot be effected for t'eallons not: hased on the person 
~nvolvl!d, hut 011 the unwillingness. for example, of the coun-
try of origin to :t:aadmit the person,' . 

'rhema~ically, however, this group falls outside of the cases 
descrlbed under items A and B above and may also fAll out-Side 
the scope of thi& presentation. 

6764/97 
DG H/1 

FP/bb 

- 9 -

EN 



P ....... Proposal fot:..Jl;oceduUl-.tSL...f!.!l:t:her disG\lSB~.Q.ill!. 

An important q~estion is how to plan the further procedure for 
the work ot al:el'native protection. 

In the opinion of the Danish delegation two initiative.s sho~lld 
be taken immedlately: 

(a) A deta:lled ~escription of the national:, alternative instru­
ments of pr.~tecti.on in existence in Member Scates today. 

The Dani.sh ielegation has no knowledge of any s1lch prior 
study in 1:11! ETJ. 

It is impo)·tant that this material contains not only an 
overall deHcripCion of the legal framework applicable in the 
field,' but also all amplification of the practice existing in 
this regard. 

The General St!lcretar.iat of the Council could perhaps be asked 
to carry out such a preliminary study. 

(bl A detailed description of relevant internati.ona.l instruments 
in the fiel.d 

The Danish delegation presumes that owing to their accession 
to various international instruments the Member States are to 
a wide extEnt obliged to afford protection to the groupe of 
persons mer.tioned i.n paragraph S. 

The study could perhaps be carri.ed out externally. 

Fur.thermore, it could be considered to appoint a small working 
group consisting of national experts from interested Member 
States. 

The object of such an expert working group could be to identify 
possible CClmmcn denominators on the basis of the study mentioned 
under. (a) above, and to commence considerations concerning I;.he 
more specific framework for an approximation of Member State 
schemefl in thili field. 

In the long-term view, the group, if appOinted, 'could prepare 
the first prop:!r dra.ft proposals for adopt. ion by the Council. 

The advantage :>f establishing the working group will be that by 
way of its eiz~ and a concentrated agenda it will be able to 
work faster an: more efficie~tly than it is possible in the 
Asylum Group. 

The Asylum GroJp should discuss the results of the expert group 
on a continuouo baais. 
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