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from : the Presidency 

to: Asylum/Migration Working Group 

Subject: Implications of Article 3 of the European Convention on Human Rights for the 
expulsion of illegally resident third country nationals 

According to (he work programme of the NetherJands Presidency in the fields of asylum and 
immigration policies. during the second half of the Presidency a discussion could usefully 
take place on subsidiary forms of protection. 

Whereas the admission aspects of fiubsidiary forms of protection are dealt with in a separate 
note by the Danish delegation, the underlying no(c describes the implications of Article 3 of 
the European Convention on Human Rights with regard to the expUlsion of illegally resident 
third country nationals. 

The notes contains a survey of relevant jurisprudence of the European Commission and Court 
of Human Rights and results in a numher of recommendations on how to carry out expUlsion 
policies in full respect of the current interpretation of Article 3 of the ECHR. 
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Implications of Article 3 of the European Convention on Human Right~ 
for the expulsion of illegally resi(lent third country nationals 

.L. Text of Article 3 and survey of relevant jurisprudence 

Anicle 3 of the European Conventil')n on Human Rights reads as follows: 

"No one shall be SUbjected to lorture or to inhuman or degrading treatment or 
punishment. " 

The most important jurisprudence of the European Court of Human Rights on Article 3 
consists of {he following expulsion or extradition related cases; 

Ireland v. United Kingdom (A Series, No. 25; 1978) 
Tyrer v. United Kingdom (A Series, No. 26; 1978) 
Abdalaziz, Cabalcs and Balkandali v. UK (A Series, No. 94; 1985) 
Berrehab v. Netherlands (A Series, No. 138; 1988) 
Soering v. United Kingdom (A Series, No. 161; 1989) 
Cruz Varas and others v. Sweden (A Series, No. 201; 1989) 
Moustaquim v. Belgium (A SerIes, No. 193; 1991) 
Vilvarajah v. United Kingdom (A Series. No. 215; 1991) 
Chahal v. United Kingdom (not published yet; 1996) 
Ahmed v. Austria (not published yee; 1996) 
Nsona v. Netherlands (not published yet; 1996) 
Amuur v. France (not published yet; 1996) 

The most imponant jurisprudence of the European Commission of Human Rights on Arricle 
3 consists of me following expulsion or cxcrddition related cases: 

x v. Belgium (No. 984/61) 
X. Y, Z, V and W v. UK (No. 3325/67) 
Amckrane v. UK (No. 5961172) 
Giama v. Belgium (No. 7612176) 
Agree v. UK (No. 7729176) 
X v. Switzerland (No. 9012/80) 
Bulus v. Sweden (No. 9330/81) 
X v. FRG (No. 10040/82) 
Altun v. FRO (No. 10308/83) 
Kirkwood v. UK (No. 10479/83) 
Harabi v. Netherlands (No. 10798/84) 
Mansi v. Sweden (No. 15658/89) 
R v. Denmark (No. 16381190) 
S., M. and M.T. v. Austria (No. 19066/91) 
Aylor-Davis v. France (No. 22742/93) 
Tanko v. Finland (No. 23634194) 
Bahaddar v. Netherlands (No. 25894/94) 

the Greek case (12 YB Ii 1969) 
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'2.J. Applicability of Altic1e 3 in exvulsion ca~s 

Article 3 of the European Convention on Human Rights contains an absolute guarantee of 
the right~ it protect~, including in cases of expulsion. This thesis has been explicitly 
conftrmed by the European Court in the t"'hahal and Ahmed casc.~, where it considered: 

"Thus whenever ~lIbstantial grounds have been shown for believing that an 
individual would face a real risk of being su~iccted to treatment contrary to Article 
3, if removed to another State, the responsibility of the Contracting State to 
safeguard him or her again~1 such treatment is engaged in the event of expulsion. 
.. fn these circumstances, the activitie.~ of the individual in que~1ion, however 
undesirable or dangerous, cannot be a material consideration. The protection 
afforded by Article 3 is thus wider than that provided by Articles 32 and 33 of the 
United Nations 1951 Convention on the Status of Refugee.~. " 

This judgement clearly implies that the absolute and unqualified nature of the right 
concerned is not in any way diminished, if in exput~i()n cases the imponant factor is the 
risk of inhuman or degrading treatment in the receiving country. 

In particular. the Article does not provide for a weighing between the individual's 
interests and puhlic interests, such as puhlic order (ordre public), health or morals, 
national security or public safety in the host country. tn particular, the fact that the person 
concerned may pose a threat to the public order (ordre public) in the host country, e.g. if 
he/she has committed a serious offence (as, for example, in the Ahmed case), cannut 
overrule the protection offered by Article 3. This means that the protection offered by the 
ECHR in this respect goes heyond the protection offered hy the 1951 Convention Relating 
to the Status of Refugees, since Article 33, paragraph 2 of that Convention ~tipulates that 
'the benefit of the present provision may not be claimed by a refugee whom there are 
reasonable grounds for regarding as a danger to the security of the country in which he is, 
or who, having been convicted by a tinal judgement of a particularly serious crime, 
constinltcs a danger to the community of that country' . 

Thus, the Court is of the opinion (Chahal) that it would be unjustified to assume that 
"there is any room for balancing the risk of i.ll-treatmcnt again~1 the reasons for expUlsion 
in determining whether a State's responsibility under Article 3 is engaged". 

Article 3 does not contain a general right not to be expelled; the obligations of 
Contracting States in expUlsion cases amount to a careful and explicit consideration of the 
following questions: 
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Does the expulsion it~elf constitute inhuman or degrading treatment due to factors 
relating to the individual at the time of the expulsion (e.g., illness) (X v. 
Switzerland) ; 
Is the expulsion not out of proportion to the facts of the case (Agree); 
Is there a real risk of being subjected to torture or to inhuman or degrading 
treatment or punishment in the country to which the person is expelled (Soering). 

Factors retatiD2 to the individual at the time of the expulsion 
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Expulsion of persons who are not physically capable of travelling, for example, because 
of illness, can constitute inhuman or degrading treatment in the sense of Article 3 (1'ankQ; 
Bulus). 

Furthermore, frequent repetition of unsuccessful expulsion anempl~ would also constitute 
inhuman or degrading treatment (Giama; Bulus). Similarly, long-term periods of 
detention, for example in case of persons whose nationality/identity have to be established 
fir~"t, may constitute such treatment. In a recent ca~ (Nsona), the Court did not, however, 
conclude a breach of Article 3 in case of an expulsion which had been given effect with 
haste. 

!.. Proportionality 

The crucial factor in case of Article 3 is the expulsion itself, not the fact that the person 
concerned does not meet the criteria for admission. It would therefore be wrong to aS~iUme 
that Article 3 would require Contracting States to aqjust their admission policies, unless 
these were to constitute racial discrimination (Abdultaiz). In practically all Article 3 
related cases the Strasbourg Commission and Court have concentrated their judgement~ on 
the consequences of expulsion measures and have refrained from passing a judgement on 
possible implications for admission policies. In many judgements, the Court also explicitly 
recognises that Contracting States have the right, as a matter of weU-cstablishe<.l 
international law and subject to their treaty obligations. including the Convention, to 
control the entry, residence and expulsion of aliens and that the right to political asylum is 
not contained in either the Convention or its Protocols (e.g., Vilvarajah). 

The question of proportionality should therefore seen in respect of the expulsion decision: 
if the reasons for expUlsion are not in proportion to its effects, there may be a violation of 
Article 3. It is obvious. however, that indirectly this affects the underlying decision, i.c. 
either the withdrawal of residence status or the decision to refuse admission. 

j... Real risk of being subjected to torture or to inhuman or deirading treatment O( 

punishment in the countxy to which the person is expelleA 

Real risk 

In conSidering an expulsion measure, the State authorities will have to consider whether 
there is a real risk of the person concerned being subjected to torture or to inhuman ()r 
degrading treatment oc punishment in the country to which he oc she is expelled. For this, 
they should obtain all relevant information about the situation in that country, both 
generally and in relation to the person concerned. In accordance with the Court's 
jurisprudence (Soering), however. there mu~t be shown substaotial grounds for helieving 
that the person concerned is facing a real risk etc. This means that it is up to the person 
concerned to come up with the first evidence of any such risk; thereafter, the State may 
produce counterevidence. Furthermore, Contracting States are only respon~jhle for 
fureseeabJe risks (Vilvarajah). This may well imply that risks that cannot be verined or 
falsified do not generally lead to a violation of Article 3. This is there tore an important 
difference with the examination of asylum applications, where the principle of henefit of 
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the doubt has been generally recognised. 

Since there must be 8 mal risk, the threat cannot be entirely remote or hypothetical; the 
required degree of likelihood may, however, vary in accordance with the severity of the 
measures to be fcared. There would not generally be a real risk jf the personal position of 
the person concerned would not be any worse than the generality of other members of his 
or her ethnic, religious. etc. community and there exist no special distinguishing feature..~ 
in his or her case (Vilvarajah). However, it" this community suffers from group 
persecution or from torture or inhuman or degrading treatment, this 'singling out' 
criterion may have to yield in favour of the absolute nature of the provision as such. (n 
other words, if the group as a whole is badly treated. it may not be absolutely necessary 
for the person concerned to show that he or she faces a particular risk. 

The extent to which assurances provided by the authorities of the receiving State are 
sufficient to assume that there is not a real risk has been dealt with in the Amuur case. 
Even though there had been diplomatic contacL~ made with the authorities of the receiving 
State, the Court ruled that the.w assurances 'were dependent on the vagaries of diplomatic 
relations' and did not consider them sufficient. This holdS in particular, if the host country 
is not bound by the Geneva Convention relating to the Status of Refugees. 

There does not seem to be a real risk, if there exist~ an internal night alternative within 
the country concerned (Chahal). It faUs nonnally upon the person concerned to show that 
such an internal flight alternative does not exist (S., M. and M.1: v. Austria). 

Torture or inhuman or degrading treatment or punishment 

What constitutes torture or inhuman or degrading treatment or punishment depends on aU 
the circumstances of the case, such as the nature and the context of the treatment or 
punishment, the manner and method of itc; execution, itct duration, its physical or mental 
effecL~ and, in some instances, the sex, age and state of health of the victim (Soering). 
The trea.tment must attain a minimum level of severity (Ireland v. UK). 

The notion of inhuman treatment covers at least. such treatment as deliberately causes 
severe suffering, mental or physical, which, in the particular situation, is uf\ju~tifiable. 
The word 'torture' is often used to describe inhuman treatment, which has as a purpose 
the obtaining of intOnnation or confe.~sion, or the infliction of punishment, and is 
generally an aggravated form of inhuman treatment. Treatment oc punishment of an 
individual may be said to be degrading if it grossly humiliates him before others or drives 
him to act against his wilf or conscience (the Greek case). Racially discriminatory acts 
will normally com1irute degrading treatment (Abdulazk). 

Thus, the definition of Torture used by the Coun is similar to the definition provided by 
the UN Convention againlolt Torture, i.e. 'any act by which severe pain or suffering, 
whether physical or mental. is intentionally inflicted on a person for such purposes as 
obtaining from him or a third person infonnation or a confession, punishing him for an 
act he or·· a third person has committed Of is suspected of having committed, or 
intimidating or coercing him or a third person, or for any reason based on discrimination 
of any kind.' 

7779/97 
DG H I 

FP/eo 
- 5 -

EN 



Certain techniques such as wall-standing, hooding, subjection to noise, deprivation of 
sleep, deprivation of food and drink, especially when applied in comhination would 
con~titute inhuman and degrading treatment (Irelond v. UK). 

Normal punishment for civil offences in accordance with the legislation of the country 
concemed, even if such punishment is more severe than in the expelling State, does not 
normally constitute inhuman or degrading treatment. This can be different, however. in 
cases of arbitrary, discriminatory or cruel or excessive punishment. Insofar as cruel or 
excessive punishment is concerned, the suffering occasioned must attain a particular level 
before a punishment can be classified a.~ 'inhuman' (1)rer ). What constitutes cruel or 
excessive punishment should be judged not in accordance with the norms prevailing at the 
time of the conclusion of the European Convention, hut in light of present-day conditions 
(Tyrer). If the person concerned would he subject to the execution of the death penalty in 
the country, to which he or she is to be expelled, this would often constitute inhuman 
treatment (Soering). 

According to the Court, the following factors should be taken into account: the manner in 
which the death penalty is imposed or executed, the personal circumstances of the 
condemned person and a dispropnrtionality to the gravity of the crime committed, as weJI 
a~ the condition.~ of detention awaiting execution. If there are guarantees that the death 
sentence will in practice not be executed, the death sentence in it~eJf will not he sufficient 
ground tor applying Article 3. 

rt is not necessary that the measures are taken by the central State authorities. In genera], 
1t would be ~mfficient that these measures arc taken by those who hold substantial power 
within the State. Also act~ by private groups (e.g. guerilla~) or individuals can be relevant 
(Allun: Kirkwood). Tn that case, an important factor is the extent to which the authorities 
are capable of offering protection against such act~ (Chahal). 

~ CODcludim: remarks 

The previous paragraphs show that the jurisprudence of the European Commission and 
Court of Human Rights has a direct bearing upon expulsion decisions. It is recommendeu 
that in each expulsion case Member States explicitly consider the existence of factors 
relating to the individual at the time of the expulsion or to the situation in the receiving 
country which would create a real risk for the person concerned to be subjected to torture 
or inhuman or degrading treatment or punishment in the sense of Article 3 of the nCHR. 

Whenever sueh a real risk exists. Member States should refr-din tram executing the 
expulsion measure. If the factors involved are of a temporary nature, the expulsion 
mea~ure should he temporarily suspended; if, however, the factors are of a more 
permanent nature, the que.\1ion arise.~ whether, under the ECHR, Member States would be 
obliged to legally admit the person concerned. According to the present state of 
jurisprudence, the European Convention should not be interpreted as guaranteeing such a 
right of admission. However, it should not be ruled out that prolonged periods of ahsence 
of any legal status may eventually he considered inhuman or degrtl'ding treatment as well. -..... 
Similarly, it cannot he ruletl out beforehand that in future a1so certain cases of in 
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, particular withdrawal of residence permits could be considered inhuman or degrading 
treatment if the facts underlying the case are not in proportion to the decision to expel the 
person concerned. This situation could occur. for example, if a third country national's 
residence permit were to be withdrawn because of a minor offence. (n this respect, 
jurisprudence based on Article 8 of the European Convention (family life) should also be 
taken into account: although the scope of Article 3 could theoretically be broader, 
involving nIso cases of a person not being separated from fantily members, but from otlter 
important relatives or friends), but in practice the Court would not con.~der Article 3 in 
this re.~pect. once it ha.~ eslablished that there is no vi()lation of Article 8 (Berr~hab). In 
one particular case (Agree), the Commission ruled that expul~ion for a breach of an annual 
registrdtion requirement by an established third-countty national with many years of 
employment and local dependanl~ constituted inhuman and degrading treatment. 

As a tinal obselVation. reference should also be made to the increased imponance of the 
findings of the Committee Against Torture in the context of the implementation of the UN 
Convention against Torture and Other Cruel, (nhuman or Degrading Treatment or 
Punishment. Article 3 of this Convention reads: 

I. No Slate Pany shall expel, return (re/outer) or extradite a person to another Stale 
where there are substantial grounds for believing that he would be in danger of 
heing suhjected to torture. 

2. For the purposes of determining whether there are such grounds, the competent 
authorities shall take into account all relevant considerations including. where 
applicable, the exh1ence in the State concerned of a consistent pattern of gross, 
tlagrant or mass violations of human right~. 

Apart from irs decisions on Communications, the Committee against Torture has included 
a number of relevant Conclusions and Recommendations in its periodic reports to the 
General AssembJy. Not only does the Committee take a clear stand on the effect of the 
Convention upon expUlsion measures, but it also does not hesitate to express itself on the 
implications for admission, whenever relevant. 
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