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EUROPEAN UNION Brussels, 20 May 1997 
 THE COUNCIL  
 
                              7989/97 
   
  LIMITE 
 
  JUSTCIV 43 
 
 
OUTCOME OF PROCEEDINGS 
 

 
 
of : Working Party on the Extension of the Brussels Convention 
 
on : 5 and 6 May 1997 
 
 

 
No. prev. doc.: 12903/96 JUSTCIV 103, 6045/97 JUSTCIV 11 
 

 
Subject: Draft Convention on jurisdiction, recognition and enforcement of judgments in matrimonial 

matters 
 
 

 

 

 

 

 

Delegations will find herewith the revised version of Articles 15 to 38 and 42 on the draft Convention 

following the work of the Working Party at its meeting on 5 and 6 May 1997. 

 

. 
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 ANNEX I 

 
SECTION 1 

 
Recognition 

 
Article 15(1)  

 
 
1. A judgment relating to a divorce, judicial separation or an annulment of a marriage shall (2) not be 

recognized: 
 
 (a) if such recognition, without prejudice to the application of Article 15 A of this Convention, is 

manifestly contrary to public policy of the Member State in which recognition is sought ; 
 
 (b) where it was given in default of appearance, if the defendant was not duly served with the 

document which instituted the proceedings or with an equivalent document in sufficient time to 
enable the defendant to arrange for his or her defence unless it is determined that the defendant 
has accepted the decision unequivocally (3) ; 

 
 (c) if it is irreconcilable with a judgment given in proceedings between the same parties in the 

Member State in which recognition is sought;  
 
 (d) if it is irreconcilable with an earlier judgment given in another Member State or in a non-

Member State  between the same parties, provided that the earlier judgment fulfils the conditions 
necessary for its recognition in the Member State in which recognition is sought. 

 

2. A judgment relating to the parental responsibility of the spouses given on the occasion of matrimonial 

proceedings as referred to in Article 13  shall not be recognized 

 

 (a) if such recognition is manifestly contrary to public policy of the Member State in which 
recognition is sought taking into account the best interests of the child; 

 
 (b) if it was given, except in case of urgency, without the child having been given an opportunity to 

be heard, in violation of fundamental principles of procedure of the Member State in which 
recognition is sought, 

                                                 
(1) Scrutiny reservation by the Irish delegation. It also called for a new indent to be added permitting non-

recognition of judgments where they are incompatible with the constitutional rules of the Member States. 
(2) Reservation by the Finnish delegation. It consider that the grounds for refusal of recognition should, as 

a rule, be optional. 
(3) Scrutiny reservation by the Italian and portuguese delegation. 
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 (c) where it was given in default of appearance, if  the person in default was not duly served with 

the document which instituted the proceedings or with an equivalent document in sufficient time 
to enable  that person to arrange for his or her defence unless it is determined that such a person 
have accepted the decision unequivocally; (4) 

 
 (d) on the request of any person claiming that the judgment infringes his or her parental 

responsibility, if it was given without such person having been given an opportunity to be heard; 
 
 (e) if it is irreconcilable with a later decision relating to parental responsibility (5) given in the 

Member State in which recognition is sought ; or 
 
 (f) if it is irreconcilable with a later decision relating to parental responsibility (2) given in another 

Member State or in the non-Member State of the habitual residence of the child provided that 
the later judgment fulfils the conditions necessary for its recognition in the Member State in 
which recognition is sought. 

 
 
 

Article 15A 
 

 

The recognition of a judgment relating to a divorce, judicial separation or an annulment of a marriage may 

not be refused because the law of the Member State in which such recognition is sought would not allow 

divorce, judicial separation or an annulment of a marriage upon the same facts. (6) 

 

                                                 
(4) Cf. foot-note (3) on paragraph 1. 
(5) Scrutiny reservation by FIN, I, P and GR. 
(6) Scrutiny reservation by the Irish and portuguese delegations. For this last delegation, this scrutiny 

reservation must be considered also in relation to the reference to Article 15A in Article 15(1) a). 
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 Article 16 

 

1. Moreover, a judgment shall not be recognized in a case provided for in Article 42. 

 

2. In its examination of the grounds of jurisdiction in the case referred to in paragraph 1, the court applied 

to shall be bound by the findings of fact on which the court of the State of origin based its 

jurisdiction.  (7) 

 

3. Without prejudice to paragraph 1, the jurisdiction of the court of the Member State of origin may not 

be reviewed; the test of public policy referred to in Article 15(1) a) and (2) a) may not be applied to the 

rules relating to jurisdiction set out in Articles 2 to 7. 

 

 

 Article 17 (8) 

 

For the purposes of this Title, under no circumstances may a judgment be reviewed as to its substance. 

 

 

 Article 18  

 

1. A court of a Member State in which recognition is sought of a judgment given in another Member 

State may stay the proceedings if an ordinary appeal against the judgment has been lodged (9). 

 

2. A court of a Member State in which recognition is sought of a judgment given in Ireland or the United 

Kingdom may stay the proceedings if enforcement is suspended in the State of origin by reason of an 

appeal.  

                                                 
(7) The Irish delegation did not rule out taking a different approach to this paragraph, allowing Member 

States which have constitutional difficulties to review the jurisdiction of the courts of the Member State of 
origin in certain cases. The delegation was asked to submit a text of this. 

(8) It was agreed to indicate in the explanatory report that this provision is without prejudice to the 
competent authority to give a new decision relating to parental responsibility when there was a later 
change of circumstances. 

(9) The Portuguese delegation considered that only final decisions should be recognized. It introduced a 
reservation. 
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 SECTION 2 

 Enforcement 

 

 Article 19 

 

 

1. A judgment on the exercise of parental authority in respect of a child of both parties given in a 

Member State and enforceable in that Member State shall be enforced in another Member State when, 

on the application of any interested party, it has been declared enforceable there. 

 

2. However, in the United Kingdom, such a decision shall be enforced in England and Wales, in Scotland 

or in Northern Ireland when, on the application of any interested party, it has been registered for 

enforcement in that part of the United Kingdom. 

 

 

 

 Article 20 

 

 

1. The application shall be submitted : 

 

 ..... 

 

2. The jurisdiction of local court shall be determined by reference to the habitual residence of the party 

against whom enforcement is sought. Where that party does not habitually reside in the State in which 

enforcement is sought, jurisdiction shall be determined by reference to the place of enforcement. (10) 

                                                 
(10) In the light of discussions the Austrian delegation proposed the following alternative text to paragraph 

2 : 
 "1. (...) 
  2. The jurisdiction of local Court shall be determined with respect to matrimonial judgments and 

to the sole recognition of judgments on parental responsibility (see article 14, paragraph 3) by 
reference to the habitual residence of one of the spouses or the interested party, with respect to the 
enforcement of judgments on parental responsibility by reference to the habitual residence of the 
party against whom enforcement is sought. When that party does not (...)." 

 The Working Party did not yet discuss this proposal. 
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 Article 21 

 

 

1. The procedure for making the application shall be governed by the law of the State in which 

enforcement is sought. 

 

2. The applicant must give an address for service within the area of jurisdiction of the court applied to. 

However, if the law of the State in which enforcement is sought does not provide for the furnishing of 

such an address, the applicant shall appoint a representative ad litem. 

 

3. The document referred to in Articles 32 and 33 shall be attached to the application. 

 

 

 

 Article 22 

 

1. The court applied to shall give its decision without delay; the person against whom enforcement is 

sought shall not at this stage of the proceedings be entitled to make any submissions on the application. 

 

2. The application may be refused only for one of the reasons specified in Articles 15 and 16. 

 

3. Under no circumstances may a foreign decision be reviewed as to its substance. 
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 Article 23 

 

The appropriate officer of the court shall without delay bring the decision given on the application to the 

notice of the applicant in accordance with the procedure laid down by the law of the State in which 

enforcement is sought. 

 

 

 

 Article 24 

 

 

1. If enforcement is authorized, the person against whom enforcement is sought may appeal against the 

decision within one month of service thereof. 

 

2. If that party is habitually resident in a Member State other than that in which the decision authorizing 

enforcement was given, the time for appealing shall be two months and shall run from the date of 

service, either on him or at his residence. No extension of time may be granted on account of distance. 

 

 

 

 Article 25 

 

 

1. An appeal against the decision authorising enforcement shall be lodged, in accordance with the rules 

governing procedure in contentious matters : 

 

 ..... 

 

2. The decision given on appeal may be contested only : 

 

 ..... 
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 Article 26 

 

 

1. The court with which the appeal is lodged may, on the application of the appellant, stay the 

proceedings if an ordinary appeal has been lodged against the decision in the State of origin or if the 

time for such appeal has not yet expired; in the latter case, the court may specify the time within which 

an appeal is to be lodged. 

 

2. Where the decision was given in Ireland or the United Kingdom, any form of appeal available in the 

State of origin shall be treated as an ordinary appeal for the purposes of paragraph 1. 

 

 

 

 Article 27 

 

 

1. If the application for enforcement is refused, the applicant may appeal : 

 

 ..... 

 

2. The person against whom enforcement is sought shall be summoned to appear before the appellate 

court. If he fails to appear, the provisions of Article 9 (11) shall apply even if he is not habitually 

resident in the one of the Contracting States. 

 

 

                                                 
(11) The Portuguese delegation recalled the need to revise Article 9 in the light of Article 19 of the Service 

of Documents Convention. 
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 Article 28 

 

 

A decision given on appeal provided for in Article 27 may be contested only :  

 

..... 

 

 

 

 Article 29 

 

 

1. Where a decision has been given in respect of several matters and enforcement cannot be authorized 

for all of them, the court shall authorize enforcement for one or more of them. 

 

2. An applicant may request partial enforcement of a decision. 
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 Article 30 (12) 

 

 

1. An applicant who, in the State of origin, has benefited from complete or partial legal aid or exemption 

from costs or expenses shall be entitled, in the procedures provided for in Articles 20 to 23, to benefit 

from the most favourable legal aid or the most extensive exemption from costs and expenses provided 

for by the law of the State addressed. 

 

2. An applicant who requests the enforcement of a decision given by an administrative authority in 

Denmark may, in the Contracting State addressed, be eligible for the provisions of paragraph 1 if he 

presents a statement from the Danish Ministry of Justice to the effect that he fulfils the economic 

requirements to qualify for the grant of complete or partial legal aid or exemption from costs or 

expenses. 

 

 

 

 Article 31 

 

 

No security, bond or deposit, however described, shall be required of a party who in one Contracting State 

applies for enforcement of a decision given in another Contracting State on the ground that he is a foreign 

national or that he is not "domiciled" or habitually resident in the State in which enforcement is sought. 

 

 

                                                 
(12) It was agreed that this provision should be reexamined in the light of work relating to the reviewing of 

the Brussels I and Lugano Conventions. 
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 SECTION 3 

 

 Common provisions 

 

 

 Article 32 

 

 

1. A party seeking or contesting recognition or applying for enforcement of a decision shall produce : 

 

 (a) a copy of the decision which satisfies the conditions necessary to establish its authenticity; 

 

 (b) in the case of a decision given in default either : 

 

  - the original or certified true copy of the document which establishes that the defaulting 

party was served with the document instituting the proceedings or with an equivalent 

document, or 

 

  - where the judgment is for the grant of a divorce, judicial separation or annulment of 

marriage, a certificate indicating that the defendant is in agreement with it. 

 

 (c) where appropriate, a document showing that the applicant is in receipt of legal aid in the State of 

origin. 

 

2. [ A person requiring the up-dating of the civil-status records, as referred to in Article 14(2), shall 

produce a document indicating that the judgment is no longer subject to a further appeal under the law 

of the Member State where the judgment was given. ] (13) 

                                                 
(13) Text submitted by the Dutch Presidency. 
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 Article 33 

 

 

A party applying for enforcement shall also produce documents of whatever nature which establish that, 

according to the law of the Member State of origin, the decision is enforceable and has been served; 

 

 

 

 Article 34 

 

 

1. If the documents specified in Article 32(1) point (b) and c) or (2) are not produced, the court may 

specify a time for their production, accept equivalent documents or, if it considers that it has sufficient 

information before it, dispense with their production. 

 

2. If the competent authorities so require, a translation of such documents shall be furnished; the 

translation shall be certified by a person qualified to do so in one of the Member State. 

 

 

 

 Article 35 

 

 

No legalization or other similar formality shall be required in respect of the documents referred to in 

Articles 32, 33 and 34(2) or in respect of a document appointing a representative ad item. 
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 [TITLE IV  

 

AUTHENTIC INSTRUMENTS AND COURT SETTLEMENTS (14) 

 

 

 Article 36 

 

 

1. A document which has been formally drawn up or registered as an authentic instrument and is 

enforceable in one Member State shall, in another Member State, be declared enforceable there, on 

application made in accordance with the procedures provided for in Article 19 et seq.  The application 

may be refused only if enforcement of the instrument is contrary to public policy in the Member State 

addressed. 

 

2. The instrument produced must satisfy the conditions necessary to establish its authenticity in the 

Member State of origin. 

 

3. The provisions of Section 3 of Title III shall apply as appropriate. 

 

 

 

 Article 37 

 

 

A settlement which has been approved by a court in the course of proceedings and is enforceable in the 

Member State in which it was concluded shall be enforceable in the Member State addressed under the same 

conditions as authentic instruments.] 

                                                 
(14) The Italian delegation suggested to delete Articles 36 and 37 taking into account the scope of this 

Convention. 
 - Many delegations could agree with the deletion of Article 36. However, other delegations 

introduced a scrutiny reservation (S,D,IRL,UK). 
 - Several delegations agreed on the need to retain a provision with the content of Article 37 

(A,IRL,FIN,NL) with some drafting adaptations. The French delegation suggested to incorporate 
those matters in the body of Article 13. Some delegations could accept such a proposal. 

 The Working Party agreed to reexamine these questions. 
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 TITLE V  

 

TRANSITIONAL PROVISIONS 

 

 

 Article 38 

 

 

1.  The provisions of the Convention shall apply only to legal proceedings instituted [and to 

documents formally drawn up or registered as authentic instruments] (15) after its entry into force 

in the Member State of origin and, where recognition or enforcement of a judgment [or authentic 

instruments](16) is sought, in the Member State addressed. 

 

2.  However, judgments given after the date of entry into force of this Convention between the 

Member State of origin and the Member State addressed in proceedings instituted before that 

date shall be recognized and enforced in accordance with the provisions of Title III if 

jurisdiction was founded upon rules which accorded with those provided for either in Title II of 

this Convention or in a convention concluded between the Member State of origin and the 

Member State addressed which was in force when the proceedings were instituted. 

 

                                                 
(15) To be reexamined in the light of decisions to be taken on Articles 36 and 37. 
(16) The Finnish delegation suggested that provision should be made for legal proceedings to have 

retroactive effect.  A great  number of delegations expressed misgivings. 
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Article 42 

 

This Convention shall not prevent a Member State form assuming, in a convention on the recognition and 

enforcement of judgments, an obligation towards a non-Member State not to recognize a judgment given in 

another Member State where, in cases provided for in Article 7, the judgment could only be founded on 

grounds of jurisdiction other than those specified in Articles 2 to 6. 

___________ 

 


