DRAFT JOINT ACTION RELATING TO
TRAVEL FACILITATION FOR THIRD-COUNTRY NATIONALS RESIDING
IN A MEMBER STATE FOR THE PURPOSE OF TRAVELLING TO ANOTHER
MEMBER STATE FOR A SHORT STAY

THE COUNCIL OF THE EUROPEAN UNION
Having regard to the Treaty on European Union, and in particular Article K.3(2)(b) ; "

WHEREAS, by virtue of Article K.1(3) of the Treaty on European Union, policy with regard to

third-country nationals is deemed a matter of common interest by the Member States;
WHEREAS, in accordance with Article K.1(3)(a), this policy specifically includes the
conditions to be met by third-country nationals in respect of their entry and movement on the

territory of the Member States; [...]

WHEREAS the draft Convention on the crossing by persons of the external borders of the

Member States contains provisions relevant in this connection; (2
WHEREAS agreement has not yet been reached on this draft Convention; (2)

WHEREAS this Joint Action will remain in force pending agreement on [...] the Convention on
(2)

crossing by persons of the external borders of the Member States ;

M The Commission representative tabled a reservation on the legal basis chosen for this

draft joint action. The Council Legal Service referred to its Opinion of 20 November
1995 concerning the so-called Monti directives, according to which the "right to travel”
of third-country nationals envisaged by the third Monti directive does not fall under
European Community competence (see doc. 11867/95 JUR 303 Ml 70 CODEC 206)
and recalled that this view is shared by nearly all delegations.

{2 The Commission representative questioned the appropriateness of the clauses

containing a reference to the draft Convention on the crossing of external borders,
inasmuch as the draft Convention has not been adopted yet.

If reference to the draft Convention was to be kept, the second of these clauses should
be reworded to clarify that the present draft joint action completes the legal framework
of the draft Convention, to the extent that the former instrument extends to the
crossing of internal frontiers.

The Presidency recalled the conclusions of the Dublin European Council, drawing
attention to the need to resolve speedily the remaining questions regarding the draft
Convention.

The United Kingdom delegation tabled a scrutiny reservation on this question.
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WHEREAS the conditions of movement on the territory of the Member States by third-country

nationals who are legally resident in a Member State constitues a particularly important area

of common interest;

WHEREAS this Joint Action, on the basis of which a residence permit issued by a Member

State shall be accepted by other Member States as equivalent to a visa for a stay of no more

than three months, constitutes an expression of the importance attached to the conditions by
(1}

resident third-country nationals on the territory of the Member States;

WHEREAS the granting of such a facility by another Member State shall be subject to the
possession by such third-country nationals of a valid cross-border travel document and a valid
residence permit allowing re-entry to the Member State of residence, provided they meet all
other conditions for admission to the Member State in question and that to this end the
Member State of residence shall undertake to readmit third-country nationals who do not or

who no longer meet these conditions;

WHEREAS, in accordance with Article K2.2 of the Treaty, this Joint Action does not affect
the exercise by the Member States of their responsibilities for the maintenance of law and

order and the safeguarding of internal security;

WHEREAS this Joint Action does not affect national regulations concerning reporting

obligations of third-country nationals;

WHEREAS this Joint Action does not affect the rights of third-country nationals under other

instruments.

(' The Commission representative raised the question as to whether this provision could

validiy amend a first-pillar instrument, namely Council Regulation (EC) n® 2317/95,
determining the countries whose nationals must be in possession of a visa when
crossing the external borders of the Member States. He tabled a reservation on this
recital and will provide a written note in this respect.

However, the proposed new text should meet the Commission's point (see also the
opinion of the Council Legal Service, doc. 8206/96 JUR 189 ASIM 91, on this
question).
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HAS ADOPTED THIS JOINT ACTION

Article 1

For third-country nationals who meet the following conditions (!

a residence permit issued

by a Member State shall be accepted by other Member States as equivalent to a visa for a

short stay of no more than three months. Third-country nationals must:

(a) hold a valid residence permit issued by a Member State allowing them to reside
in that Member State for six months or longer; ‘%

{b) hold a valid cross-border travel document;

(c) not represent a threat to public order, national security or the international
relations of the Member States;

{(d) have sufficient means of subsistence, both for the period of the intended stay

and for them to return to the Member State which issued the residence

document referred to at (a), or to travel to a third country on to whose territory

they are be admissible ;

() The Danish delegation suggested that asylum-seekers, who are not granted residence
permits in Denmark, should not be covered by this Joint Action. The Presidency took
the view that this exclusion pertains to Article 4.

Furthermore, the Commission representative suggested that the scope of the Joint
Action should not extend to privileged third-country nationals (i.e. family members of EC
nationals), nor to recognized refugees and stateless persons.

(22 The United Kingdom delegation prefers to keep the previous wording "for longer than
six months", which is more in accordance with UK practice. It also suggested
introducing the notion of "entry for a short stay", proper to Article 8 of the draft
Convention on the crossing of external borders.
The Danish delegation suggested reintroducing the validity clause contained in
Article 8(1){b) of the draft Convention on the crossing of external borders, according to
which a visa is not required only if the period of validity of the residence permit still
exceeds four months.
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(e) not appear on the national list of persons who are not to be admitted to the
Member State they wish to visit ; nor must the same circumstances arise in

which a national of a Member State may be refused entry to another Member

State.!V

Article 2

Member States shall readmit, without further formalities, third-country nationals to whom
they have issued a residence permit within the meaning of Article 1(a) and who do not or
who no longer meet the conditions referred to in Article 1. Such persons shall be required to
go without delay to the Member State which issued the residence permit, uniess they are

authorised to go to another country where they are admissible.
Article 3

{a) If a person referred to in Article 2 refuses to go to the Member State which issued the
residence document and the residence permit is valid in that Member State, the Member

State which issued the residence permit shall be required to readmit him.

(b) If a person referred to in Article 2 refuses to go to the Member State which issued the
residence permit and the period of validity of the residence permit has expired, the
Member State which issued the residence permit shall be required to readmit him only if
the request for readmission is lodged within six months of the expiry of the period of

validity of the residence permit.

{c) A Member State receiving a request for readmission must reply to it within eight days.
If the requesting Member State receives no response within that time-limit, the
requested Member State shall be deemed to have agreed to readmission, unless it has

expressly requested an extension of up to one month of that time-limit.

‘W The Danish delegation questioned the feasibility of border police controls of these

circumstances. The Presidency emphasized that this wording reflects the text of
Article 7(2)(b) of the draft Convention on the crossing of external borders.
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The requested Member State shall be required to readmit, within one month of the initial
request, the person it has agreed to take back. This time-limit may be extended by
agreement between the two Member States concerned, upon submission of an explicit
application by the Member State seeking such an extension, stating the grounds

therefor.

{dy Member States shall exchange lists of authorities competent to consider requests for

readmission and of (frontier) posts where readmission can take place.

(e} The financial costs entailed by readmission shall be met by the person concerned.
Where the person is unable to meet the expenses, the costs of readmission up to the
point where it has to take place shall be met by the Member State requesting

readmission.

(f}  This Article shall not affect the Member States' obligations to readmit, in accordance
with the Dublin Convention determining the State Responsible for Examining
Applications for Asylum Lodged in one of the Member States of the European
Communities, applicants for asylum residing unlawfully in another Member State.

Article 4

Each Member State shall draw up a list of residence permits as referred to in article 1(a)

which they intend to be recognised as valid for the purposes of travel facilitation under this

Joint Action. The list of residence permits to be accepted by all Member States as valid for

such purposes, together with accompanying specimens, and any further amendments, shall
1)

be adopted by the Council acting by a two-thirds majority of its members.

" The Spanish delegation tabled a reservation on this provision and indicated its

preference for the unanimity rule.
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Article b

This Joint Action shall be published in the Official Journal of the European Communities.

This Joint Action shall enter into force after adoption by the Council of list of residence

permits to be accepted by all Member States as referred to in Article 4. This list shall be

published in the Official Journal of the European Communities.

The list of residence permits referrred to in Article 4 and any other implementing measures

necessary for the application of this Joint Action shall be adopted by the Council no later

than six months after the publication of this Joint Action in the Official Journal.

The Council shall examine how the Member States have implemented this Joint Action within

a year of its entry into force.

Done at

The President

For the Council
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