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Subject: Supplementing the Convention on rules for the admission of third-country nationals 
to the Member States of the European Union 

Taking into account the fact that the Convention incorporates extensive rights, it would 

appear necessary, when regulating the admission of third-country nationals to Member 

States, to ensure that any action to circumvent the provisions is prevented as far as possible. 

Bearing in mind this consideration, the Convention should therefore be supplemented 

accordingly. 

In view of the structure of the Convention the additions should be made at the end of 

Chapter VIII. 

The Austrian Presidency therefore proposes adding the following Articles 35a to 35c, along 

with explanations, to Chapter VIII. Proposed wording for the explanatory report is enclosed 

with the text of these new Articles. 
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SupPle~enting the Convention on rules for the admission of third-~ountry nationals 

to the Member States of the European Union 

Article 35a 

Transfer 

1. Third-country nationals who are recognised as long-term residents in a Member State in 

accordance with Article 35(2) may, where expulsion to a third state is not possible or 

admissible or cannot be quickly arranged, be transferred for reasons of public order or 

internal security to the Member State w~)ch I1reviously recognised them as long-term 
. .:" .. ' 

third-country residents. 

2. Third-country nationals who have been recognised by another Member State as 

long-term third-country residents may be transferred to that Member State for other 

reasons. Such other reasons shall include, in particular, lack of financial means or of 

any form of sickness insurance cover and homelessness. 

3. The implementing provisions in respect of paragraphs 1 and 2 above shall be 

determined in accordance with the procedure laid down in Article 36. 

Article 35b 

Acts of deception and derived rights 

1. Third-country nationals recognised as long-term residents may not derive any rights, in 

particular rights of residence, from entitlements which they have acquired through acts 

of deception. , 

2. Persons who have derived rights from third-country nationals recognised as long-term 

residents within the meaning of paragraph 1 shall also lose all rights conferred on them 

under this Convention, unless they themselves are recognised as long-term residents. 

3. This Convention shall not affect the powers of Member States to provide for penalties, 

under their national legal systems, for persons involved in an act of deception within the 

meanin'g of paragraph 1. 

9584/1/98 
DG H I 

che/JD/cc EN 
2 



.. " 

The implementing provisions in respect of paragraphs 1 and 2 above shall be 

determined in accordance with the procedure laid down in Article 36. 

Article 35c 

Ban on entry 

1. Third-country nationals coming within the terms of Article 35a(1) Q.L.{2.l may have an 

appropriate entry ban imposed on them by the transferring Member State, effective in 

that Member State. 

2. Third-country nationals coming within the terms of Article 35b may have an appropriate 

entry ban imposed on them, effective in all Member States. 

3. On special humanitarian grounds Member States may refrain from imposing an entry 

ban. A Member State may, where an entry ban exists, grant entry. effective in its 

sovereign territory. on special humanitarian grounds. 

4. The implementing provisions in respect of paragraphs 1. 2 and 3 shall be determined in 

accordance with the procedure laid down in Article 36. 
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General considerations 

The Convention on rules for the admission of third-country nationals provides far-reaching 

benefits for those entitled and imposes extensive obligations on Member States. 

In order to ensure an orderly immigration system within the European Union, all possibilities 

for circumventing the immigration rules must be excluded or provision must be made for 

appropriate penalties. 

It therefore appears essential that third-country nationals who have been admitted should be 

able to be expelled within the European Union. 

Explanations of the Articles 

Article 35a (Transfer): 

Although third-country nationals recognised as long-term residents enjoy increased protection 

against expulsion under Article 34(2)(d), action should be taken to ensure that return is 

guaranteed in the event of failure to satisfy the necessary conditions or for reasons of public 

order or internal security. In this connection, return to the Member State which (previously) 

granted permanent right of residence is logical in that, by granting permanent right of 

residence, that Member State has some degree of responsibility for the third-country national, 

especially since the permanent right of residence is the result of a decision taken by that 

Member State in the past, on the basis of its assessment of the situation at the time. 

Article 35a(1) thus constitutes a special law in relation to Article 35(3). 

Article 35b (Acts of deception and derived rights): 

The aim of paragraphs 1 and 2 is to ensure that acts of deception (e.g. marriages of 
,. 

convenience) cannot lead to residence entitlement, even if the third-country national 

concerned has already been recognised as a long-term resident. It should also be made clear 

that the conclusion of bogus transactions must not afford any advantage in the context of 

immigration within the European Union. Logically, derived rights (e.g. remarriage with the 

former spouse once the marriage of convenience has been dissolved) are also affected by 

this. 
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irrespective of their nationality. However, the question of the type and scale of penalty 

continues to be one for the Member States' respective legal systems. Both the latter and the 

recommendations (especially recommendation No 5) of the Prague Ministerial Conference 

held in the framework of the Budapest Process on 14 and 15 October 1997 provide 

guidelines for the scale of the punishment. 

Article 35c (Ban on entry): 

The aim of this provision is to ensure that it is not possible to re-enter the Member States of 

the European Union for an appropriate period. 

By grading the entry ban in accordance with the seriousness of the infringements or 

contraventions of the immigration provisions, account is taken of ECHR case law regarding 

Article 8 of the EHRC. While the ban on entry merely applies to the Member State concerned 

under paragraph 1, the ban on entry is to apply to all Member States on the basis of the 

seriousness of the act under paragraph 2. 

The aim of paragraph 3, however, is to ensure that in individual cases stays of short duration 

in a Member State are possible on humanitarian grounds. Stays which would be contrary to 

the aim and purpose of the entry ban are no longer to be regarded as of short duration. 

Humanitarian grounds include medical emergencies. 
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