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OUTCOME OF PROCEEDINGS

from : "Asylum" Working Party with experts in migration matters

dated : 12 and 13 June 1997

No. prev. doc. : 7779/97 ASIM 89

Subject : Article 3 of the European Convention on Human Rights

The Working Party broadly agreed on the relevance of Article 3 for the purpose of expulsion

and generally welcomed the analysis contained in the Presidency’s document.

Delegations were invited to submit in writing any additional information that could be
usefully included in a revised version of the document, particularly regarding relevant
jurisprudence in this matter (see also telex No. 2738 of 19.6.1997). It was noted that
future work on this subject would depend on the work programme of the incoming

Presidency.

Pending revision of the Presidency's document, the main remarks made by delegations

during the discussion are reproduced below.

In connection with Section 3 of the document, the Swedish delegation referred to a ruling

concerning the relevance of the mental state of a person for the purpose of Article 3. The

Presidency invited this delegation to provide written information about the ruling in question.

The United Kingdom delegation commented that repeated expulsion attempts were not likely

to occur in the UK, and that, as a rule, after two attempts the authorities would give up.

Regarding the question of length of detention, it was noted that the practices of Member
States vary significantly, and go from the possibility of indeterminate length (UK}, to a

maximum duration of 6 months {Netherlands), 40 days (Spain) and 7 days (France).
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In this respect, the United Kingdom delegation pointed out that indeterminate detention is

subject to a number of safeguards (specifically, the detainee's possibility of applying for
revision), and that the average length in the UK is, in fact, a matter of days. The UK
delegation also stressed that the 6-year detention (on which the Court rendered its
judgment) was an exceptional case, justified by national security reasons, and that the Court

held that such detention was lawful under the circumstances.

The French delegation also provided detailed information in this matter. In France,

"administrative detention" is subject to 7 days' limit, and can be prolonged by the judicial
authority within 48 hours {24 hours prior to the recently adopted "Loi Debré"}. On various
occasions, the Constitutional Council resisted attempts by the Government to prolong this
limit. By a law adopted on 24 August 1993, the Government was given the possibility of
prolonging administrative detention by an additional 3 days, when, as a result of this
prolongation, the detainee was likely to obtain a /aissez-passer and leave the country. By
contrast, "judic{al detention”, recently introduced by this same law, can be ordered for up

to 3 months and is renewable, but the judiciary makes little use of this possibility.

As far as Section 5 of the document is concerned, the Danish delegation was not clear

about the significance of the host country's being or not being a contracting party to the
Geneva Convention, and the Presidency replied that this statement was based on the

Court's ruling. The German delegation was reserved about the citations of the Soering and

the Chahal cases in Section b.

In connection with the concluding remarks in Section 6, the Swedish delegation noted a

trend towards increased recourse to Article 3 of the European Convention on Human Rights,

as a well as Article 3 of the UN Convention on Torture, in appeals procedures.
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