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EUROPEAN UNION Brussels, 30 July 1997 (06.08)

THE COUNCIL (OR. f)
10017/97
LIMITE
JUSTPEN 67
NOTE

from:  Presidency

to : Working Party on Criminal and Community Law

Subject:  Draft joint action on making corruption in the private sector a criminal offence

Delegations will find attached a draft joint action on making corruption in the private sector a
criminal offence, which will be discussed by the Working Party on Criminal and Community Law

on 12 September 1997.
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DRAFT JOINT ACTION
adopted by the Council on the basis of Article K.3 of the Treaty on European Union,

on making corruption in the private sector a criminal offence

THE COUNCIL OF THE EUROPEAN UNION,
Having regard to the Treaty on European Union, and in particular Article K.3(2)(b) thereof;

Having regard to the report of the High Level Group on Organized Crime, which was approved
by the European Council meeting in Amsterdam on 16 and 17 June 1997, and more particularly

‘Recommendation No 6 of the Action Plan;

WHEREAS the Member States regard the combating of corruption on an international level as a

matter of common interest;

HAVING REGARD to the Protocol, adopted by the Council on 27 September 1996, to the

Convention on the protection of the European Communities' financial interests )

HAVING REGARD to the Convention on the fight against corruption involving officials of the
European Communities or officials of the Member States of the European Union, adopted by the
Council on 26 May 1997 (3;

HAVING REGARD to the communication from the Commission to the Council and the European
Parliament on a Union policy against corruption of 21 May 1997 (*);

WHEREAS the Committee of Ministers of the Council of Europe adopted in November 1996 a
programme of action against corruption which includes the drawing up of a criminal law

convention on corruption as a matter of priority;

() ©OJ No C 313, 23.10.1996, p. 2.
() OJNoC 195, 25. 6.1997, p. 1.
) COM(97) 192 final, 21.5.1997.
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WHEREAS corruption distorts competition and undermines the principles of openness and
freedom of markets, and in particular the smooth functioning of the internal market, and also

militates against transparency and openness in international trade,

[TAKING ACCOUNT OF THE FACT THAT the Presidency has sought the Opinion of the
European Parliament in accordance with Article K.6 of the TEU,]

HAS ADOPTED THIS JOINT ACTION:
Article 1

1.  To assist the fight against corruption, each Member State shall undertake, in accordance
with the procedure laid down in Article 2, to offer effective judicial cooperation in connection
with offences based on the following conduct and to ensure that such conduct is punishable
by effective, proportionate and dissuasive criminal penalties and, at least in serious cases,

by penalties involving deprivation of liberty which can give rise to extradition:

(@) The action of promising or giving directly or through an intermediary an undue
advantage of any kind whatsoever to employees or agents who are members of
bodies of national or foreign undertakings or associations, as defined by the national
law of each Member State and whether or not they have their head office in the
territory of a Member State, for themselves or for a third party for them to act or
refrain from acting in breach of their professional obligations.

(b) The action of employees or agents who are members of bodies of national or foreign
undertakings or associations, as defined by the national law of each Member State
and having their head office in the territory of a Member State, who, directly or
through an intermediary, request or receive an undue advantage of any kind
whatsoever, for themselves or for a third party, to act or refrain from acting in breach
of their professional obligations.
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2. It shall be necessary for the conduct described in points (a) and (b) of paragraph 1 to have

been intentional and to have occurred in the course of a business activity.

3. Each Member State shall ensure that legal persons may be held criminally or
administratively liable for offences referred to in points (a) and (b) of paragraph 1 which
have been committed on behalf of a legal person, in accordance with procedures to be laid
down in national law. Such liability on the part of the legal person shall be without
prejudice to the criminal liability of the natural persons who were the perpetrators of the

offences or their accomplices.

4. Each Member State shall ensure that its authorities have jurisdiction over the offences

referred to in points (a) and (b) of paragraph 1 where the act was committed:

(i) wholly or in part within its territory;

(i) outside the territory of one of the Member States by one of its nationals or in the
course of a business activity carried on by an undertaking or association that has its
head office in the territory of a Member State.

5. Jurisdiction pursuant to paragraph 4 may be subject to specific conditions, such as

denunciation by the victim.
Article 2

1. During the year following the entry into force of this Joint Action appropriate proposals for
implementing it shall be submitted by each Member State for examination by the competent
authorities with a view to adoption.

2. If a Member State has not submitted proposals in accordance with paragraph 1 or if for any
other reason this Joint Action has not been implemented the said Member State shall
undertake to cooperate fully with the other Member States in respect of offences covered
by this Joint Action even if the conditions of double criminality are not fulfilled.
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This joint action shall be published in the Official Journal.

Done at Brussels,

For the Council
The President
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