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No. prev. doc.: 9897/97 JUSTPEN 65

Subject: Articles on investigation of telecommunications for the draft Convention on Mutual Assistance in
Criminal Matters

At the meeting of the Working Party on Mutual Assistance on 18 and 19 June 1997, the then Presidency
promised to redraft Articles 6 to 8 of the draft Convention on Mutual Assistance in Criminal Matters
between the Member States of the European Union (7945/97 JUSTPEN 41).

It was also agreed that all delegations would consider what conditions they would wish to impose on the use

of data obtained via a telecommunications investigation (see Article 6(5) and, e.g., Article 7(3)).

At the meeting, Articles 6 to 8 gave rise to a lively discussion, from which a number of basic principles
emerged. Without pretending to completeness, the following may be mentioned: an order to investigate
telecommunications in the requesting Member State should only be necessary in the case of requests for ex
post interception; real time interception and ex post interception should be defined so as to be clearly
distinguished; the term correspondence should be replaced by communication; the situations described in
Article 6(3) need supplementing; the information to be supplied in a request should be listed in one article;
the question of the right of non-disclosure (Article 6(5)) requires further study; the grounds for refusal should

be limited and optional in nature; the conditions which the requested State can impose require further study.
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On the basis of the foregoing, proposals for three Articles to replace Articles 6 to 9 in JUSTPEN 41 are set

out below.
Avrticle 6
Investigation of telecommunications
1. Requests to investigate communications not intended for the public by means of the
telecommunications infrastructure or a telecommunications system used to provide services to the
public may involve:

(a) interception, recording and transcription of the intercepted communication and subsequent
transmission of the transcribed communication to the requesting Member State, hereinafter
called "request for subsequent transmission™; or

(b) interception and immediate transmission of the intercepted communications to the requesting
Member State for monitoring and for recording and transcription there, hereinafter called:

request for immediate transmission.

2. Requests as referred to in paragraph 1 may be made where the subject of the investigation is:

(a) located in the requested Member State, using fixed or mobile terrestrial telecommunications there,

and his communications can only be intercepted in that Member State;

(b) located in the requesting Member State, using satellite telecommunications there, and his

communications can only be intercepted in the requested Member State;
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(c) located in the requested Member State, using satellite telecommunications there and his

communications can only be intercepted in that Member State;

[(d) located in the requested Member State, using satellite telecommunications there and his

communications can only be intercepted in a third Member State.]

3. Requests as referred to in this Article shall encompass, in addition to the data given in Article 14(1) of

the European Mutual Assistance Convention and Article 37(1) of the Benelux Treaty:

() as accurate a description as possible of the subject of the investigation and if possible the network

connection number;

[(b)the nature of the offence which is the subject of the criminal investigation in the context of which

the investigation is being carried out;]

(c) the desired duration of the investigation, and

(d) in the case of a request for subsequent transmission, the purpose of and the reason for the request,

or

(e) in the case of a request for immediate transmission:

(1) the existence of an order to investigate telecommunications, and
(i) the technical data required for the request to be executed.
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Avrticle 7
Refusal of requests to investigate telecommunications
1. Inthe situation referred to in Article 6(2)(a) a Member State may refuse to assent to a request for
immediate transmission or subsequent transmission only on grounds deriving from its national law if,

under its national law, the telecommunications investigation being requested is:

() inadmissible in view of the nature or non-seriousness of the offence or the personal status of the

subject of investigation, or

(b) for other reasons cannot be deemed a proportional means of investigation.

2. Inthe situation referred to in Article 6(2)(b), the provisions of paragraph 1 shall apply only to requests

for subsequent transmission.

3. Inthe situations referred to in Article 6(2)(c) [and (d)], the provisions of paragraph 1 shall also apply,
if the subject of the investigation has his permanent domicile or place of residence in the requested
Member State. In other cases the provisions of paragraph 2 shall apply.

Avrticle 8

Conditions

In accordance with Article 3 of this Convention, the requested Member State may not subject its assent to a

request for telecommunications investigation to conditions other than:

for the record:  depends on discussion of the results of delegations' deliberations, as referred to in the

introduction.
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