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Subject: Temporary protection: note summarizing delegations' comments

The Working Party's discussions on the advisability of a Joint Action on temporary protection have shown a
large majority of delegations to be in favour of the principle behind the Commission proposal.

The A and D delegations think that this Joint Action should also make provision for burden-sharing.

Examination of the Articles has shown that:

In Article 1:

It is clear from delegations' comments that the definitions as currently drafted are too vague, particularly
regarding the link between the temporary protection regime and refugee status.

The problem arising at this stage is that several delegations think beneficiaries of the temporary protection
regime should not be debarred from applying for refugee status within the meaning of the Geneva
Convention.

The solution advocated by the Commission, namely that the examination of asylum applications should be
postponed during the temporary protection regime, has not at this stage found favour with many delegations
and some delegations even think that postponement would run counter to the spirit of the Convention.

This problem will have to be resolved by the Council at its informal meeting on 9 and 10 October 1997.

As for the definitions, these could be discussed by the Working Party.
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In Article 2:

This Article is mainly a problem for the D delegation, which thinks that even after entry into force of the
Joint Action the Member States should still have the option of acting individually as long as the Council has
not taken a decision following the procedure in Article 12.

This problem could be resolved by slightly amending paragraph 1 of this Article to the effect that even after
entry into force the Joint Action will apply only to the temporary protection regime set up after a Council
decision taken in accordance with Article 12.

The Presidency therefore proposes adding a sentence to Article 2(1) along the following lines:

"Even after entry into force of this Joint Action, Member States may adopt national temporary protection

regimes as long as the Council has not taken a decision following the procedure in Article 12."

In Article 3:

Leaving aside the question of the appropriateness of the words "mass influx", the S delegation has made the
point that it is not enough to check whether adequate protection can be found in the country of origin but it is
also necessary to check that adequate protection cannot be found elsewhere.

There is then the question of the consequences if this proves to be the case.

If, at the time of checking whether a temporary protection regime is necessary, the Council finds that
adequate protection can be found in the countries immediately adjoining the country of origin, does this
mean the Council will decide that there is no need to establish such a regime?

This would, however, mean that persons fleeing their region of origin could always come to the Union in
order to submit an application for asylum and so there would in any case be a mass influx of persons.

This is something which needs to be clarified by the Working Party.

The D/DK/NL/A/S delegations think the provisions on burden-sharing should be inserted in Article 3.

This problem cannot be resolved by the Working Party and the Council will have to agree on the principle of

burden-sharing before the Working Party discusses where it should be inserted.
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The problem which arises in determining potential beneficiaries is that some of the delegations think the
criteria must be defined more clearly while other delegations feel that it might be better not to lay down any
criteria at all so that the instrument can be adapted to all possible situations.

The Presidency proposes amending Article 3(2) as follows:

"The decision referred to in paragraph 1 shall determine the specific groups of persons to which ...... , taking

particular account of resolutions adopted previously in this matter."

In Article 4:

D and A have entered general reservations on this text. These delegations think it should not be left to the
Commission to produce a report.

This question will have to be resolved by the Council, which will have to decide whether it wants to base its
decisions on a report to be drawn up by the Commission.

The E and NL delegations have asked which criteria the Commission is intending to use in drawing up its
report (criteria which would have to be inserted in the text).

Once the question of the report has been settled, the problem raised by the D and A delegations will also be
resolved, namely that the Council must also be able to act without awaiting the Commission'’s report.

The second indent of the second paragraph poses problems regarding the idea of "safe return under humane
conditions" and the priority given to the "furtherance of voluntary repatriation”, since the condition of "safe
return under humane conditions™ is regarded as unrealistic and needing further clarification.

This problem could be resolved by the Working Party at a second reading.

The priority given to the furtherance of voluntary repatriation constitutes a problem for the A and FIN
delegations, which think that, even though voluntary return is the preferred aim, provision should also be
made for the possibility of forcible return.

The last paragraph could be supplemented as follows:

"If Member States deem it necessary, they may carry out forcible repatriation.”

In Article 5:

This Article is much too vague for most of the delegations.
Before further clarifying the content of this Article, the Council must first have decided on the advisability
and scope of a provision on burden-sharing.

The D/F/NL delegations want to clarify the link between this Joint Action and the Dublin Convention.
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This question could be resolved by the Working Party.

The problem of voting rules has also been raised at this stage: SPAIN thinks it should be made clear in this
Article that decisions on assistance to Member States which are particularly affected must be taken
unanimously and AUSTRIA thinks that the decisions provided for in Article 3 must also be taken
unanimously.

The problem will have to be resolved by the Council.

In Article 6:

Regarding this Article, most of the delegations have said they are in favour of allowing the Member States
greater flexibility in granting residence authorizations.
A reference to national law could resolve the problem, so that Article 6 would read as follows:

"Member States shall deliver a residence authorization in accordance with their national law."

In Articles 7 to 9:

These Acrticles are a problem for many delegations, which think that the rights accorded to beneficiaries of a
temporary protection regime go too far and are too close to the rights granted to refugees.

Once the problem of postponement of examination of asylum applications has been resolved, the Working
Party will have to give its view on the extent of the rights to be conferred on beneficiaries of the temporary

protection regime.

In Article 10:

This Article providing for postponement of applications for asylum during the temporary protection regime
is regarded by the E/P/UK delegations as unacceptable.

And even those delegations which could agree to a postponement think that the five-year period is much too
long.

If, therefore, the Council is in favour of the principle of postponement, it must agree on the duration of such
postponement.

The question of whether the beneficiary of the temporary protection regime can at the same time be a refugee

also depends on the solution found to the question of the principle of postponement.
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