EUROPEAN UNION Brussels, 23 September 1997 (24.09)

THE COUNCIL (OR. f)
10804/97
LIMITE
JUSTCIV 66
NOTE

from :  Presidency

: ¥ oot I :

No. prev. doc.: Telex No 3110 of 15 July 1997

Subject: Articles 1 to 12 of the draft Convention on jurisdiction, recognition and enforcement of
judgments in matrimonial matters
— Presidency proposal

Delegations will find attached Articles 1 to 12 of the above draft Convention as proposed by the Presidency

further to delegations' comments on the draft in telex No 3110 of 15 July 1997.

Changes proposed by the Presidency to the text in telex No 3110 are underlined.

10804/97 ert/CH/ptm EN
DG H Il 1



TITLE I
SCOPE

Article 1

1. This Convention shall apply to:
— civil proceedings relating to divorce, legal separation and marriage annulment;

— civil proceedings relating to parental responsibility (*) on the occasion of the matrimonial
proceedings referred to in the previous indent.

2. Other proceedings () officially recognized in a Member State shall be regarded as equivalent to
judicial proceedings; the term "court™ shall cover all the authorities with jurisdiction in these matters in
the Member States.

A The explanatory report will specify that this concept is that used in the legal systems of Member
States where parental responsibility is examined. It should also include custody of children and right
of access. In addition, it would in general cover the attribution and exercise of parental
responsibility.

A The explanatory report will state that these are administrative proceedings officially recognized in a
Member State.
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TITLE 11
JURISDICTION
SECTION 1
General provisions

Article 2
Divorce, legal separation and marriage annulment

1. In matters relating to divorce, legal separation and marriage annulment, jurisdiction shall lie with the
courts of the Member State:

() in whose territory:

— the spouses are habitually resident, or

— the spouses were last habitually resident, insofar as one of them still resides there, or

— the respondent is habitually resident, or

— inthe event of a joint application, either of the spouses is habitually resident, or

— the petitioner is habitually resident if he or she resided there for at least a year immediately
before the application was made;

(b) of nationality of both spouses or of joint "domicile" established on a permanent basis.

2. Each Member State shall stipulate in a statement made when depositing its instruments of approval,
acceptance or accession whether it will be applying the criterion of nationality or of joint domicile
referred to in paragraph 1(b).

Article 3
Parental responsibility

1.  The courts of a Member State exercising jurisdiction by virtue of Article 2 on an application for
divorce, legal separation or annulment of a marriage shall have jurisdiction in a matter relating to
parental responsibility over a child of both spouses where the child is habitually resident in that
Member State.

2. Where the child is not habitually resident in the Member State referred to in the foregoing paragraph,
the courts of that State shall have jurisdiction in such a matter if the child is habitually resident in one
of the Member States and

(a) at least one of the spouses has parental responsibility in relation to the child and
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(b) the jurisdiction of the courts has been accepted by the spouses and is in the best interests of the
child.

3. Thejurisdiction conferred by paragraphs 1 and 2 shall cease as soon as:

(a) the decision allowing or refusing the application for divorce, legal separation or annulment of the
marriage has become final, or

(b) if a decision on parental responsibility has become final where proceedings in relation to parental
responsibility are still pending on the date referred to in (a), or

(c) in the cases referred to in (a) and (b), the proceedings have come to an end for another reason.

Article 3A
Child abduction

The courts with jurisdiction within the meaning of Article 3 shall exercise their jurisdiction in conformity
with the Hague Convention of 25 October 1980 on the Civil Aspects of International Child Abduction, and
in particular Articles 3 and 16 thereof.

Article 4
Counterclaim

The court in which the proceedings are pending on the basis of the preceding Articles shall also have
jurisdiction to examine the counterclaim, insofar as the latter comes within the scope of this Convention.

Avrticle 5
Conversion of legal separation into divorce

Without prejudice to Article 2, a court in a Member State which has given a judgment on a legal separation
shall also have jurisdiction for converting that judgment into a divorce, if the law of that Member State so
permits.

Article 6
Exclusive nature of jurisdiction under Articles 2 to 5

A spouse who

- is habitually resident in the territory of a Member State or

- is a national of a Member State or who has his or her "domicile" in the territory of a Member State
within the meaning of Article 2(1)(b)

may be sued in another Member State only in accordance with Articles 2 to 5.
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Avrticle 7
Residual jurisdiction

1. Where no court of a Member State has jurisdiction pursuant to Articles 2 to 5, jurisdiction shall be
determined, in each Member State, by the laws of that State.

2. Asagainst a respondent who is not habitually resident or is not a national of or does not have his
"domicile" within the territory of a Member State in accordance with Article 2(1)(b), any national of a
Member State who is habitually resident within the territory of a Member State may, like the nationals
of that State, avail himself of the rules of jurisdiction applicable in that State.
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SECTION 2
Examination as to jurisdiction and admissibility

Article 8
Examination as to jurisdiction

Where a court of a Member State is seised of a case over which it has no jurisdiction under this Convention
and over which a court of another Member State has jurisdiction by virtue of this Convention, it shall declare
of its own motion that it has no jurisdiction.

Avrticle 9
Examination as to admissibility

1. Where a respondent does not enter an appearance, the court with jurisdiction shall stay the proceedings
so long as it is not shown that the respondent has been able to receive the document instituting the
proceedings or an equivalent document in sufficient time to enable him to arrange for his defence, or
that all necessary steps have been taken to this end.

2. The provisions of the foregoing paragraph shall be replaced by those of Article 19 of the Convention
of 26 May 1997 on the service in the Member States of the European Union of judicial and
extrajudicial documents in civil or commercial matters, if the document instituting the proceedings had
to be transmitted abroad in accordance with that Convention.
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SECTION 3

Lis pendens — related actions

Article 10 (%)
Lis pendens

Where proceedings involving the same cause of action and between the same parties are brought
before courts with jurisdiction of different Member States, any court other than the court first seised
shall of its own motion stay its proceedings until such time as the jurisdiction of the court first seised is
established.

Where the jurisdiction of the court first seised is established, any court other than the court first seised
shall decline jurisdiction in favour of that court.

Article 11
Related actions

Where related actions are brought before the courts of different Member States, any court other than
the court first seised may stay its proceedings.

Where these actions are pending at first instance any court other than the court first seised may also, on
the application of one of the parties, decline jurisdiction if the court first seised has jurisdiction over
both actions and its law permits the consolidation of related actions.

For the purposes of this Article, proceedings other than those provided for in Article 10 are deemed to
be related where they are so closely connected that it is expedient to hear and determine them together
to avoid the risk of irreconcilable judgments resulting from separate proceedings.

Article 11a

Without prejudice to Article 11, any court other than the court first seised may stay its proceedings where:

divorce proceedings between the same parties are brought before two or more courts with jurisdiction
of different Member States, even if they do not involve the same cause of action;

separation proceedings are brought after the same parties have instituted divorce proceedings before a
court with jurisdiction of a Member State.

Matters relating to lis pendens will probably be reviewed when the Brussels Convention is revised.
Since work on this draft Convention will be finished before the revision of the Brussels Convention is
finalized, the Presidency suggests adopting the guideline laid down in Article 21 of the Brussels
Convention. It is suggested that any amendment made after conclusion of this Convention be made by
unanimous decision of the Council. It would therefore be necessary to provide for a paragraph along
those lines in Article 48.
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SECTION 4
Provisional and protective measures
Article 12 (%)
In urgent cases application may be made to the courts with jurisdiction of a Member State for such
provisional, including protective, measures as may be available under the law of that State, even if,

under this Convention, the court of another Member State has jurisdiction as to the substance of the
matter.

Measures pursuant to paragraph 1 shall cease to have effect in all cases as soon as the court with

jurisdiction under this Convention has taken the required measures or has ruled that such measures are
unnecessary.

Article X

Where the law of a Member State so allows, the fora of jurisdiction referred to in Article 3 may be
applied to a child other than the child of the two spouses, provided that it lives with the family.

Judgments under paragraph 1 may be recognized and enforced in a Member State under the conditions
laid down in Title 111 of the Convention if:

— any other person with parental responsibility for the child was informed of the proceedings, had an
opportunity to participate in them and was able to accept the judgment; and

— the judgment is in the best interests of the child concerned.

)

This Article will probably be reviewed when the Brussels Convention is revised. The Presidency
suggests that this Article be adopted unchanged, and that any subsequent amendment be made by
unanimous decision of the Council (see footnote to Article 10).
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